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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	SCOTT A. DENNIS, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

STATE OF ALASKA, 

DEPARTMENT OF CORRECTIONS,

(Self-Insured)

                                                  Employer,

                                                   and

EARTHWORKS,

                                                  Employer,

                                                   and 

UMIALIK INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200602608, 199927013
AWCB Decision No.  06-0331

Filed with AWCB Juneau, Alaska

on December 20, 2006


The Alaska Workers’ Compensation Board (“Board”) heard the employee’s petition for interim benefits under AS 23.30.155(d) on August 15, 2006 in Juneau, Alaska.  We heard this matter on the written record.  Attorney T.G. Batchelor represented the employee.  Assistant Attorney General Daniel Cadra represented the self-insured employer, the State of Alaska, Department of Corrections (“State”).  Attorney Colby Smith represented employer Earthworks and its insurer, Umialik Insurance Company (“Earthworks”).  The Board requested that the parties conduct research into the legislative history of AS 23.30.010 and provide a complete and thorough presentation to the Board.  Additionally, the Board requested a complete copy of the medical records in both Case Number 200602608 and Case Number 199927013.  We closed the record when the Board next met on December 6, 2006.


ISSUES
1. Is the employee entitled to interim compensation from defendant the State of Alaska pursuant to 
AS 23.30.155(d) and AS 23.30.155(h) until a final determination is made with regard to liability for continuing benefits?

2. Is the employee entitled to interest, under AS 23.30.155(p)?

3. Is the employee entitled to reasonable attorney fees and costs under AS 23.30.145(b)?

SUMMARY OF THE EVIDENCE

I. Medical History Prior to the  November 20, 1999 Injury

While working for Lind Printing the employee injured his low back in 1996.  He was diagnosed with acute low back pain.
  The employee completed a course of physical therapy and treatment terminated in mid September 1996.

II. Medical History of November 20, 1999 Injury

While working for Earthworks, on November 20, 1999, the employee injured his lower and mid back.
  Earthworks accepted the injury as compensable and paid benefits.
  At L5-S1, the employee had a right sided disc herniation.
  Kenneth U.K. Leung, M.D., found the employee to be a candidate for microdiskectomy
 and preformed the procedure on August 17, 2000.
  By September 7, 2000, Alan W. Wolf, M.D., reported the employee was doing exceptionally well post surgery.
  The employee continued to do well until November of 2000, when he started having pain and aching in his back and occasionally down his right ankle.  Dr. Leung released the employee to return to work on December 13, 2000, on a trial basis, with a 40 pound lifting restriction.
  The employee returned to work full time and continued to take prescription medications to treat his back pain.  

He was seen by John Bursell, M.D., eight months after surgery.  Dr. Bursell found the employee’s continued complaints of right calf and ankle pain and intermittent low back pain to be a combination of mechanical pain secondary to the employee’s disk injury and that the employee’s leg pain was neurogenic.  Dr. Bursell expected the employee’s leg pain symptoms to improve over time.

Eleven months after surgery the employee still had significant pain in his right calf and ankle and continued pain in his back.  An MRI
 taken on September August 28, 2001, showed no recurrent herniation; however, it did reveal post surgical scarring, which Dr. Bursell indicated was the cause of the employee’s right leg pain.
  Dr. Bursell specifically diagnosed the employee to have low back pain with right sciatica related to postsurgical scarring.

The employee experienced headaches.  He was treated with prescription medications but as of March 2002, his headaches were not relieved.
  On May 23, 2002, Dr. Bursell referred the employee for a psychiatric evaluation.

By July of 2002, the employee was stable with chronic low back and right leg pain.  He continued to use medication for pain control and to see Psychiatrist Wynelle Snow, M.D., from Peace Health Psychiatry Services for anxiety and panic attacks.

At Earthworks request, the employee was evaluated on August 19, 2002, by William G. 
Boettcher, M.D., Orthopedic Surgeon, and John E. Hamm, M.D., Psychiatrist.
  Dr. Boettcher diagnosed the employee with lumbar disc herniation, related to the industrial injury of 
November 20, 1999, and a history of depression.  Dr. Boettcher opined that the treatment the employee had received was reasonable and necessary but that he required no further treatment for his lumbar disc herniation except for self-directed exercise and a stretching program at home.  He indicated that the employee's lumbar condition was medically stable and that under the AMA Guidelines to the Evaluation of Permanent Impairment, Fifth Edition, the employee had a lumbar impairment equivalent to a 10 percent whole body impairment.

Dr. Hamm diagnosed the employee with anxiety disorder and depression causally related to the November 20, 1999 injury and its consequences.  Dr. Hamm opined the treatment the employee had received was reasonable and necessary and that he would require further ongoing treatment.  
Dr. Hamm recommended that the employee be on the lowest number of drugs with the lowest affective dosage.  Dr. Hamm was concerned that the employee was at risk for drug interactions and recommended that Dr. Snow have a strong input into managing the employee's medications overall.  Dr. Hamm also recommended psychotherapy on an outpatient basis for six to 12 months, consisting of cognitive behavioral therapy to help the employee cope with chronic pain, sleep disorder and anxiety / depression.  He expected the employee to reach medical stability from a psychiatric standpoint within a year.  He opined that it was premature to rate permanent partial mental health impairment and that the employee could improve significantly with outpatient treatment.  He further opined that the employee was capable of gainful employment and indicated that the employee's mental activity, physical activity and social activity involved in his employment was therapeutic.

Dr. Bursell reviewed the permanent partial impairment (“PPI”) process with the employee and he agreed the employee was correctly placed in the category with a DRE-3 lumbar, resulting in a 10 to 13 percent impairment; however, Dr. Bursell was more inclined to place the employee at 12 or 13 percent, rather than 10 percent impairment.  Dr. Bursell based this differential on the significant amount of pain experienced by the employee.  Dr. Bursell referred the employee to Keith 
Canon, M.D., a local primary care physician for continued follow up.
  The employee entered a contractual agreement with the Wilson Clinic to address the employee's chronic pain

Dr. Bursell provided a formal PPI rating on January 24, 2003.  He noted that the employee had continued low back pain and right-sided sciatica due to perineural scarring two years out from his 
L5-S1 diskectomy.  Dr. Bursell further noted that the employee still required pain medication for control of his ongoing pain symptoms.  Based upon the employee's chronic right sciatica symptoms and microdiskectomy, Dr. Bursell indicated the employee fell under DRE lumbar category three, with a range of 10 to 13 percent impairment.  Given the employee’s on-going symptoms, Dr. Bursell placed the employee at 13 percent impairment of the whole person.

The employee reported his employer suspected he was “acting differently at work” and was asked to leave on April 1, 2003.
  Shortly thereafter, the employee’s job was terminated because his employer felt the employee was “spacey” due to narcotic pain medication.  The employee took himself off the pain medications and did quite well.  When taking no pain medications, except Tylenol for headaches, the employee reported he had no low back pain and no leg pain.  Dr. Bursell indicated that there was no further intervention necessary and he would simply follow up with the employee on an as needed basis.

III. Brief History of Medical Treatment Between April 24, 2003 and February 21, 2006

The employee was seen at the Ketchikan Medical Center on December 1, 2003, for low back pain.  The employee reported he lived with pain on a daily basis, but after doing a lot of lifting his lower back was stiff and sore.  He was assessed with chronic low back pain and an acute strain.
  By December 10, 2003, the employee’s back still ached but he was tolerating work.

The employee was not seen again for low back pain until November 8, 2005.  The employee had worked out and lifted weights causing an acute episode of lower back pain.  The employee did not request work limitations or accommodations because his supervisor assigned him duties that permitted limited lifting and activity.

On December 1, 2005, the employee presented with muscle spasms in the lumbosacral and gluteal areas after working 12 hour shifts as a Corrections Officer for the State of Alaska Department of Corrections, wearing a heavy belt, the previous week.  Kalpna Thuraisamy, D.O., indicated spasms were causing impingement of the employee’s sciatic nerve.
  The employee returned for follow-up of his low back pain on December 13, 2005.  The employee was found to have made reasonable progress with no need for aggressive treatment.  Madeline Borhani, M.D., was of the opinion that physical therapy would be helpful.  Dr. Borhani refilled the employee's prescription for Vicodin, 20 tablets, but notified the employee that would be the last refill.  Dr. Borhani wished to avoid ongoing narcotic use based upon the employee's past problems with narcotic addiction.

The employee was evaluated by Ernest Meloche, M.D., in the Ketchikan General Hospital Emergency Room on December 30, 2005, for back pain in the lumbar area and muscle spasms.  The chronic pain in the employee’s back was exacerbated after cleaning house on December 29, 2005.  Dr. Meloche restricted the employee from work until released and ordered an MRI.  Additionally, amongst other things, Dr. Meloche prescribed Vicodin.
  The MRI, taken on January 3, 2006, showed an L5-S1 disc extrusion of the right paracentral region.

The employee engaged in physical therapy from January 16, 2006 through February 15, 2006.
  Additionally, he was given a steroid injection on February 2, 2006.  Initially, the employee felt the injection alleviated the pain; however, by February 15, 2006, after working 10 days straight, the pain was constant and radiating down to his foot.

IV. Medical History of the February 21, 2006 Injury

While working for the State of Alaska, Department of Corrections, the employee was lifting a crate of egg cartons and injured his lower back on February 21, 2006.
  The employee was treated in the Ketchikan General Hospital Emergency Room for low back pain.  It was noted that he had chronic back pain and when lifting over 15 pounds, re-injured his lower back.
  Dr. Meloche’s impression was acute back pain: lumbar strain.

Upon review of the January 3, 2006 MRI scan, Dr. Leung found dehydration and narrowing of 
L5-S1 with a central and somewhat right-sided disk herniation with a migrated fragment proximally behind the L5 body.  Dr. Leung’s historical account of the employee’s condition provided on March 29, 2006 was, in relevant part, as follows:

I operated on this gentleman in 2000 for an L5-S1 disk herniation.  He did quite well after that, but about a year ago he started having pain again every time he became active.  Also, he is signed up to be a correctional officer and is scheduled to go to the Academy in Anchorage, but unfortunately in January and February he started getting worse, especially on February 21.  He was [sic] picked up some boxes and immediately had severe pain down his right leg.  He has had pain, numbness and weakness ever since.  No bowel or bladder changes.  . . .  He had one epidural and is on Oxycodone which gives him some itchiness.  He is not getting any better and is getting worse.  He wants to have this taken care of.

Dr. Leung’s diagnosis was L5-S1 recurrent disk herniation.  He indicated the employee’s problem had “been coming on for awhile, but the incident of lifting in February caused the acute symptoms requiring more intervention.”
  Dr. Leung recommended a microdiskectomy L5-S1 on the right side.

At the State’s request, Chester S. McLaughlin, M.D., Orthopedist / Orthopedic Surgeon, of Objective Medical Assessments Corporation conducted an EME on March 30, 2006.  
Dr. McLaughlin opined the employee’s February 21, 2006 injury was a mild soft tissue strain / sprain syndrome of the low back, and that this injury did not appreciably worsen the employee’s low back condition.
  He further opined that if surgical intervention was performed to the employee’s low back, it was for reasons other than the work related injury of February 21, 2006. 

Dr. McLaughlin opined the employee had a pre-existent low back injury in 1992 and a history of lumbosacral strain / sprain syndrome, where x-rays of his low back in April 2000 showed mild degenerative disk disease at L5-S1.  Dr. McLaughlin’s impression was that the employee’s status was due to the progressive nature of the pre-existent degenerative disk disease.  Further, he found no clinical evidence of a herniated disk at L5-S1 and found no reason for surgical intervention.

Dr. McLaughlin noted that epidural fibrosis was diagnosed in the postoperative period after the employee’s discectomy surgery in 2000.  He opined that epidural fibrosis generally worsens and, therefore, if surgery was performed on the employee’s low back, it was for reasons other than the February 21, 2006 work-related injury.

Dr. McLaughlin was of the opinion that the February 21, 2006 injury did not cause a recurrent disk herniation nor was it “a substantial factor in causing, accelerating or aggravating the pre-existent degenerative changes in the employee’s low back.”
  He opined that further treatment pertaining to the February 21, 2006 injury was not indicated, that the employee was medically stable and that there was no impairment related to the February 21, 2006 injury.

The State controverted all benefits on April 10, 2006.  The employer's stated reason for controversion was as follows:

Employer’s Medical Evaluation performed on the 30th of March 2006 by Chester McLaughlin, M.D. opines that the activity described on 02/21/06 was not a substantial factor in causing, accelerating or aggravating the employee's pre-existing condition.  The conditions of employment were not such that this could have occurred and the aspects of employment did not bring about his condition.  
Dr. McLaughlin further stated that the employee had reached Maximum Medical Improvement and that what occurred on 02/21/06 was not an injury which would generate a back condition nor did it cause or increase the rating of 13% PPI resulted from a 1999 WC injury.  Dr. McLaughlin further indicated that if any retraining was required, it was not a result of this incident of 02/21/06, but was a result of the progressive nature of the employee's pre-existant degenerative disc disease and epidural fibrosis of the right S1 nerve root.  The employee was released to light to medium work and it was Dr. McLaughlin's opinion that he was not employable as a corrections officer, now or even prior to his date of hire in 11/04.

Following the EME, Herbert Higgins, M.D., treated the employee for chronic low back pain with prescription medications.

The employee initially requested that AWCB Case Number 200602608 be judicially combined with AWCB Case Number 199927013 at a pre-hearing conference held on May 25, 2006.
  Both the State and Earthworks waived the necessity of the employee filing a claim and an affidavit of readiness for hearing on the limited issue of the State’s obligation to pay temporary total disability benefits under AS 23.30.155(d).

V. Parties’ Opening Arguments

A. Employee’s Initial Argument

The employee asserted this case involves the application of the last injurious exposure rule.  According to the employee, the history of this case, is precisely the type of situation discussed by the Supreme Court leading to the adoption of the last injurious exposure rule of Ketchikan Gateway Borough v. Saling.
  Specifically, the employee emphasizes that the instant matter involves a complex medical history over an extended period of time with multiple employers and prior periods of employment.
The employee draws the Board’s attention to his employment history prior to 1999, which includes an extended period of physically strenuous work.  The employee asserts his medical history is unremarkable for any relevant problem prior to 1999, with the exception of a minor back strain while working as pressman which resolved and did not preclude the employee from engaging in heavy work.  While working for Earthworks, the employee injured his back.  The employee asserts that neither the job-related injury, nature of the injury, nor treatment of the injury were contested and do not appear to be presently disputed.  The employee asserts that following eventual recovery of the Earthworks injury, with residuals, he returned to work in a number of jobs.  In November 2004, the employee was hired by the State as a Correctional Officer.  During his employment with the State, the employee admitted he sought continued treatment to improve his residual symptoms of pain.  

The employee asserts that on February 21, 2006, immediately after unloading groceries for the employer, he had an onset of new and markedly more severe symptoms of pain and that the pain entered areas that were previously pain free.  The employee asserts that he has been under treatment for substantially increased and new symptoms since, and that surgery has been recommended.

The employee points out that the State initially accepted this as a compensable injury and time loss and medical benefits were provided.  However, following the EME Report of Dr. McLaughlin, all benefits were controverted.  The employee asserts that his position as a Correctional Officer was also terminated based upon Dr. McLaughlin’s opinion that the employee was never employable as a Correctional Officer.

The employee asserts the State’s basis for denying his claim for benefits asserted in the State’s answer, is the report of Dr. McLaughlin and the State’s position that the employee’s disability is solely the result of his pre-existing work-related condition and not at all from his employment with the State.  The employee asserts that the State’s position was confirmed at a pre-hearing conference held on May 25, 2006, when the employee’s claim against the State and the claim against Earthworks were joined due to the possibility of a last injurious exposure issue.

The employee argues that the Supreme Court adopted the ruling in Saling
 in preference to the more cumbersome, expensive and difficult approach based upon apportioning workers’ compensation liability for benefits among successive employers whose employment was a contributing factor in an employee’s ultimate disability.  Under the last injurious exposure rule, the employee asserts, liability is imposed on the last employer when it is determined the second injury aggravated, accelerated or combined with a pre-existing condition and the aggravation, acceleration or combination was a substantial factor in the resulting disability or need for treatment.

The employee asserts that it is clear the presumption of compensability must be applied against the State as the last employer;
 but for the purposes of the limited issue now presented to the Board, it is not necessary to discuss the role of the presumption.  The employee asserts the presumption does not affect the interpretation or application of AS 23.30.155(d) in the circumstances of this matter.  The employee further asserts that the leading appellate decision interpreting AS 23.30.155(d) is Brouse v. Firemen’s Fund, a case involving an employee with multiple injuries while working for the same employer with successive insurers and a dispute regarding which insurer was liable under the last injurious exposure rule.  The employee emphasized the Alaska Supreme Court’s ruling regarding the purpose of AS 23.30.155(d): to enable workers to receive benefits to which they are entitled without waiting for two insurers to obtain a Board ruling regarding which company is liable for benefits.

The employee argues that the present situation is precisely the type that the provisions of 
AS 23.30.155(d) were intended to apply.  The employee argues that it is undisputed he has a disability and is in need of corrective medical treatment; and it is undisputed that the disability is the result of a work-related injury.  The employee argues the only substantive issue is whether the disability and need for treatment is the result of the employee’s last injurious exposure with the most recent employer, the State, or entirely the result of a prior work-related injury.   The employee argues that the factual and legal issues in this case may be complex and potentially time-consuming to resolve.  As such, the provisions of AS 23.30.155(d) are intended to insure the employee will not languish until the issues are ultimately resolved.  

B. Employer State of Alaska’s Initial Arguments

The State denied responsibility for payment of interim benefits on several alternative grounds.  As an initial matter, the State argued it is not liable for interim benefits because there is no evidence the State “may” be liable for all or a portion of the claimed benefits as required by AS 23.30.155(d).  The State bases its assertion on the recent amendments to AS 23.30.010 and argues that the statute no longer allows imposition of liability under the “last injurious exposure rule” simply because the last employment was “a substantial factor,” among others, in causing the disability.  The State argues that, instead, the most recent employment must be the singular substantial factor and that, therefore, in order to award interim benefits, the Board must find that the employee’s employment with the State “may” have been “the substantial factor” in causing the employee’s claimed disability.  The State asserts the legislature’s use of the word “may” indicates that the Board must find at least some likelihood or possibility that the most recent employer will ultimately be found liable on the employee’s claim.  The State argues that in order to find it liable for interim benefits, the Board must be able to point to a physician’s opinion that the employee’s disability is causally related to the last employment
 and which supports a finding that the more recent employer “may” be liable for benefits.
  While an employee may rely on the presumption of compensability in requesting interim benefits, the State asserts the Board must consider the available evidence, which may rebut the presumption; and, if the presumption is rebutted, the Board must then consider the available evidence to determine if the employer “may” be liable for benefits.  The State asserts the medical evidence indicates that the employee’s work with the State was not “a substantial factor,” much less “the substantial factor,” causing the employee’s back and leg complaints.  As such, the State asserts the Board cannot make the required finding that the State “may” be liable for benefits and, therefore, the requested interim benefits must be denied.

The employer asserts that the legislature’s recent amendment of AS 23.30.010(a), effective November 7, 2005, raises the employee’s burden of proof of employment causation, after the presumption of compensability is overcome, from “a substantial cause” to “the substantial cause.”  The State argues that this amendment creates a change in the analysis under the last injurious exposure rule.  The State asserts that the legislature’s use of the singular article “the” indicates there can be only one “substantial cause” among the different causes that may have contributed to the disability.  The State argues that it no longer suffices that employment with the most recent employer is just another factor causing the disability.  The State asserts that, therefore, in determining whether the State “may” be liable on the employee’s claim, there must be some medical evidence which supports a finding that the February 21, 2006 injury was “the substantial cause” of the employee’s disability.  The State encourages the Board to rely on the opinions of 
Dr. McLaughlin.  Specifically, that it is highly unlikely that a low back injury occurred on February 21, 2006; that the employee’s status is due to gradual worsening of degenerative changes to the L5-S1 level in combination with epidural fibrosis of the S1 nerve root on the right; and that the most likely diagnosis for the February 21, 2006 injury is mild soft tissue strain / sprain syndrome of the low back.  The State argues that based upon the presently available evidence, the Board cannot find that the State “may” be liable for benefits and the petition for interim benefits must be denied.

Second, the State argues it is not liable for interim benefits because the dispute over benefits is not limited to which employer or insurer is liable for benefits.  The State argues that neither of the conditions imposing liability upon the State for interim benefits, as set forth by the Alaska Supreme Court in Bouse
 is met in the instant case.  The State asserts that both employers deny liability and that the employee is not clearly entitled to benefits from either the State or Earthworks.  The State argues that it denies the employee is entitled to benefits on the grounds of causation, not simply that the prior employer should be liable. The State argues that the dispute before the Board is not limited to which employer will be responsible for payment of benefits because both employers have denied responsibility for the payment of benefits.  The State asserts that because it is not clear that at least one of the employers will be liable and it is not clear that the employee is entitled to the benefits, interim benefits cannot be awarded.

Third, the State argues that imposing liability upon the State will result in a gross inequity if the prior employer prevails on its statute of limitations defense because the State will be unable to recoup the benefits paid even though it may not be found liable for those benefits.  The State asserts that the reimbursement provisions of the statute are intended to prevent the inequitable result of imposing a disproportionately higher burden of liability on an employer whose employment is a minor cause, and not the substantial cause, of the disability.

Finally, the State argues that pursuant to AS 23.30.185, temporary total disability (“TTD”) benefits may not be paid for any period of disability occurring after the date of medical stability.  The State asserts that the medical evidence indicates the employee was medically stable as of March 30, 2006, the date of Dr. McLauglin’s EME report; requires no further medical treatment as a result of the injury with the State; and is employable in a light to medium work capacity.  Therefore, the State asserts that even if it is liable for interim benefits, the employee is not entitled to time loss or medical benefits.

C. Employer Earthworks’ Initial Arguments 

Earthworks contends it is not responsible for paying interim benefits to the employee for several reasons.  Earthworks last paid indemnity benefits to the employee, as a result of his November 20, 1999 injury, on December 15, 2000.  Pursuant to AS 23.30.105(a), because more than two years has elapsed since the last payment of indemnity benefits, Earthworks argues the employee is not entitled to any further indemnity benefits from Earthworks.  

Second, Earthworks asserts the last medical treatment the employee received as a result of the November 20, 1999 injury was on April 9, 2003.  Thus, the employer argues that the employee’s claim for medical benefits is barred pursuant to AS 23.30.195(a) and the Doctrine of Laches.  

A form completed by the employee on November 10, 1999,
 indicates the employee never previously had a neck or back injury.  Additionally, the form contains a signature with the name “Scott Dennis,” under the statement, “I understand that misrepresentation or omission of facts is cause for dismissal and may result in denial of workers’ compensation benefits.”  Earthworks asserts the employee did not accurately complete the health questionnaire form and, consequently, is not entitled to any further workers’ compensation benefits from Earthworks.

Based upon Dr. Boettcher’s August 19, 2002 EME Report, Earthworks asserts that the employee requires no further medical treatment as a result of the November 20, 1999 lumbar disk herniation, except self-directed exercise at home and that, as of August 19, 2002, the employee was medically stable.  As such, Earthworks argues that under AS 23.20.195, the employee is not entitled to any further TTD benefits as a result of the November 20, 1999 work injury.

Earthworks asserts that based upon Dr. Leung’s March 29, 2006 opinion, the employee’s February 2006 injury caused acute symptoms requiring additional intervention.  Earthworks, therefore, contends that the employee is not entitled to any further benefits under the last injurious exposure doctrine.  

In the alternative, Earthworks argues that if the Board determines Earthworks’ multiple defenses do not apply and the last injurious exposure doctrine is applicable, it requests attorney fees and costs from the State.  

VI. Parties’ Reply Arguments

A. Employee’s Reply
The employee asserts that Earthworks, in its initial brief, did not dispute that interim benefits should be paid under AS 23.30.155(d).  Instead, the employee contends that Earthworks focused its attention on its potential defenses and that it is not liable due to last injurious exposure, which occurred while the employee was employed by the State.  Further, the employee summarizes the State’s various arguments.  The employee notes that neither employer disputes that the employee is presently disabled and not receiving disability or medical benefits; and that the employee's disability has been caused by work-related injury.  The employee asserts that whether the injury which produced the disability occurred while the employee was employed by the State or while he was employed by Earthworks is a central issue to be presented by the case in main, following discovery and development of evidence.  The employee further asserts it is not an issue that can, or should be determined on the present limited record; and that the issue now before the Board is limited to application of the last injurious exposure rule under AS 23.30.155(d).

The employee contends that the defenses preserved and asserted by Earthworks are peripheral issues that must be dealt with in the case in main, after discovery and the development of testimony and evidence.  The employee argues that Earthworks’ defenses have little relevance for the present limited issue and are asserted only in the eventuality that Earthworks is found responsible for the employee’s current disability.

The employee takes exception to Earthworks’ suggestion that the procedural joinder of Earthworks, so that benefits are resumed, may be an abuse of AS 23.30.155(d) and a backdoor method of collecting benefits.  Given the very clear position of the State, that it is not liable for compensation benefits because the employee's disability and need for medical treatment are solely caused by his prior injury; and given the State’s termination of disability and medical benefits on the same grounds; and given the termination of the employee’s employment on the ground that he was not physically capable of performing his job duties and never was, the employee asserts this is precisely the type situation AS 23.30.155(d) was intended to address.  The employee asserts that Earthworks was not joined on a pretext, but rather out of necessity based on the clear position and controversions of the State.

In addressing the State’s argument that it is not responsible for commencing benefits because there is no evidence the State “may” be liable for all or a portion of the employee's disability, the employee asserts the State is “placing the cart before the horse.”  Specifically, the employee contends that the State, by asserting the merits of its case on the central issue, attempts to eliminate its obligation to commence benefits under AS 23.30.155(d); the very situation AS 23.30.155(d) sought to alleviate.  Further, the employee asserts that there is more than adequate evidence to demonstrate the State may be responsible for all or a portion of the employee's benefits.  Specifically, the employee points to the report of Dr. McLaughlin, and asserts that it notes the basic facts in the employee's history that create the possibility, if not probability, that the State may be responsible for the employee's benefits.  The employee draws attention to that portion of Dr. McLaughlin's report that acknowledges the employee's prior surgery and treatment, in addition to the employee's ability to engage in continuous employment up until his most recent injury with the State.  The employee asserts he was employed and employable prior to the February 2006 incident, but that he is not now.  The employee contends that the March 29, 2006 medical record authored by Dr. Leung confirms a change in the employee symptoms, medical condition and the need for treatment based upon the February 21, 2006 injury.

The employee argues that these facts are not in dispute and, by themselves, are sufficient to demonstrate the State may be liable for all or a portion of the employee's benefits.  The employee asserts that whether the State actually is liable for these benefits will depend on the full development of evidence and resolution of the case in main.  The employee asserts that the purpose of 
AS 23.30.155(d) is to avoid the disastrous impact on the injured worker of having benefits terminated and treatment delayed while these issues are resolved.

The employee cites several Board decisions contrary to the State's position, including Grady v. Lawson Associates,
 Stidd v. F.S. Air Service,
 Gallien v. Alcan Electric and Engineering,
 Parrish v. City of Seward Hospital,
 and Leask v. Sears Roebuck & Co.

The employee maintains that the State’s argument, that it is not responsible for commencing benefits because it is not liable under the last injurious exposure rule based upon the recent amendment to AS 23.30.010, must fail.  The employee again stresses that the State's argument, that the state's employment was not “the” substantial factor in causing the employee's disability and therefore the State “may” not be liable, is simply an attempt to argue the merits of the underlying issues, albeit on legal grounds, and is largely irrelevant for the purposes of the present issue before the Board.  The employee contends that the relevant portions of AS 23.30.155(d) have not been amended.  The employee asserts that it is inconceivable that the consistent and long-standing interpretation and application of AS 23.30.155(d) has been overturned by the change of a single word in an entirely different and distantly related section of the Act.  The employee asserts that the interpretation of AS 23.30.010 has been presented by the State prematurely and that is not relevant to the interpretation of AS 23.30.155(d) in the present case.  The employee acknowledges that the amendment relied on by the State will perhaps become relevant when it is applied to the complete and full evidence developed in this matter and when the underlying central issue is decided.  However, for the present, the employee asserts that the State's arguments are irrelevant.

The employee addresses the State's argument that it did not controvert benefits “solely” on the grounds another employer was responsible, asserting that it is disingenuous.  The employee maintains that to support its argument, relying on Dr. McLaughlin's report that opines the employee's need for surgery and inability to work as a correctional officer are the result of pre-existing injuries, the State claims it is not liable because the employee is medically stable and TTD benefits are not due from the State.  

According to the employee, the State's effort to interpret the Brouse decision in a way to support the State's argument that is not obligated to commence benefits based upon the “solely” language of 
AS 23.30.155(d) overlooks important aspects of the Brouse decision.  The employee emphasizes that the Alaska Supreme Court found the Board had correctly required the most recent employer to commence benefits and that the Board correctly ordered the non-prevailing employer to reimburse fees and costs to the prevailing employer despite the “solely” language.  The employee contends that the court rejected arguments that the “solely” language prevented the Board’s action.  Further, the employee asserts that the reason the interpretation advocated by the State has been consistently rejected can be demonstrated by a simple logical example:  If all that is required to eliminate the application of the presently relevant provisions of AS 23.30.155(d) would be to include some defense other than denial of liability under the last injurious exposure rule, then the provisions would never be applied, and the intent of the Legislature defeated, because all the resistant employer would need to do is include an additional possible defense or defenses in its answer, no matter how peripheral or improbable.  If the State’s arguments were valid, the employee asserts, the entire purpose and legislative intent of AS 23.30.155(d) could simply be defeated through creative drafting and an injured worker would remain without means of support for medical treatment until the case was finally resolved.

B. Employer State of Alaska’s Reply
The State emphasizes that AS 23.30.155(d) imposes two requirements for an award of interim benefits: (1) the employer sought to be charged with responsibility for payment of interim benefits must have controverted temporary disability benefits “solely on the grounds that another employer is liable,” and (2) there must be a showing that the employer “may” be liable for benefits.  The State argues that neither of these conditions is met in the instant case.

As an initial matter, the State asserts that the employee has produced no evidence which suggests that the State “may” be liable for benefits and that, in the absence of such evidence, interim benefits cannot be awarded.  The State asserts its argument regarding the statute's requirement that it must be found that the State “may” be liable for benefits before interim benefits can be awarded can be summarized in a syllogism, as follows:  (1) AS 23.30.155(d) requires a finding that the most recent employer “may” be liable for benefits before the employer can be ordered to pay interim benefits.  (2) AS 23.30.010(a), effective November 7, 2005, imposes liability on an employer for payment of benefits only if the employment is “the substantial cause” of the employee's disability or need for medical treatment.  (3) Therefore, in order to hold the most recent employer liable for interim benefits the Board must find that employer “may” be “the substantial cause” of the employee’s disability or need for medical treatment.  The State asserts that the finding that the employer “may” be “the substantial cause” of the disability or need for medical treatment must be based on the evidence and not mere guesswork.  The State contends that there is no evidence to support a finding that the employee’s February 21, 2006 lifting incident with the State was “the substantial cause” of the employee’s present disability and need for medical treatment and, thus, interim benefits cannot be awarded to the employee.

Further, the State argues that cases cited by the employee,
 while still good law for injuries occurring prior to November 7, 2005, have been legislatively overruled by the recent amendments to AS 23.30.010(a).  The State reasserts that liability is imposed on the employer for injuries occurring after November 7, 2005, only if the employment was “the substantial cause,” in relation to other causes, of the employee's disability or need for medical treatment.  The State asserts that it no longer suffices that the last employment was merely “a substantial cause” of the disability.

The State argues that the employee cannot rely on the presumption of compensability to obtain his requested interim benefits because the State has rebutted that presumption.  The State asserts that in order to make a finding that it is responsible for payment of interim benefits, the Board must consider the presumption of compensability, whether it has been rebutted, and, if so, whether the evidence supports a finding that the State “may” be liable for benefits.  Further, the State contends that the presumption analysis is now codified in AS 23.30.010(a) and places the initial burden on the employee to “establish a causal link between the employment and the disability and/or need for medical treatment.”  Assuming that the presumption of compensability attaches to the employee’s February 21, 2006 injury, the State argues that it is overcome by Dr. McLaughlin's opinion and the presumption of compensability is therefore rebutted.  The State asserts that when the burden shifts to the employee to adduce at least some evidence that the February 21, 2006 incident may be “the substantial cause,” among other causes including his prior employment with Earthworks, of his present disability, the employee has failed to do so.  Specifically, the State asserts that Dr. Leung’s report does not support an award of interim benefits and the board should deny the employee's petition.

Finally, the State argues that because the dispute in this matter is not limited to which of several employers is liable for benefits and that because the State did not controvert solely on the grounds that another employer is liable, interim benefits must be denied.  The State asserts that under Bouse, the employee must be “clearly entitled” to benefits and it must be “clear that at least one employer or insurer will be liable.”  The State argues that the employee has made no showing that he is clearly entitled to benefits from either employer and, conversely, it is not clear that at least one employer will be liable for those benefits.  Unless the employee can make a showing that he is clearly entitled to benefits from either the State or Earthworks, the State asserts that interim benefits must be denied.  Further, the State contends that the employee should not be able to secure benefits to which he is not entitled by simply joining a prior employer to his claim against the State.

C. Employer Earthworks’ Reply
Earthworks, in its reply, previews defenses it shall assert in the case in main.  Specifically, that Earthworks provided no written approval of the employee's third-party settlement with the Alaska Marine Highway for a subsequent injury to the employee’s back.  Additionally, Earthworks contends that after the appropriate discovery has occurred, it will have a successful request for dismissal not only for time limitations but also pursuant to AS 23.30.022, opinions from an August 15, 2002 EME report from Dr. Boettcher, and possibly the last injurious exposure doctrine.

VII. Legislative History of the 2005 Amendments to the Workers’ Compensation Act

Based upon the State’s argument that as the most recent employer it is not liable for interim benefits because the evidence does not support a finding that the employee’s work for the State “may” be “the substantial cause” of the employee’s disability or need for medical treatment, the Board requested that the parties provide us with the legislative history of the November 7, 2005 amendments to the Act, including the amendment to AS 23.30.010(a).   

A draft of proposed language for the amendment to AS 23.30.010(a) was contained in 
CSSB 130(FIN), a committee substitute bill.  Pursuant to the proposed committee substitute, “In order to be an “injury” covered by the Act, an aggravation, acceleration, or combination of a pre-existing condition must be “the major contributing cause” of the need for medical treatment or disability. . . . This change would not eliminate coverage of claims for disability or medical treatment based on aggravation of pre-existing conditions, but it would limit coverage to those where the employment was ‘the major contributing cause’ of the disability or need for medical treatment.”

When discussing the proposed amendments in the House Free Conference Committee on SB 130, the concern was raised regarding the proposed definition’s creation of a potential tort action for possible claims outside the coverage of the Act.  In discussing the concerns, the question was posed to Assistant Attorney General Floerchinger, if a worker sustained a neck injury from a sledgehammer while on the job, would he have no remedy if the same injury happened again?  
Mr. Floerchinger indicated the second employer would pay for the second sledgehammer injury. 

If, somewhere down the line, perhaps at the stage of medical stability, the question of whether the second injury was a major contributing cause for the ongoing need of disability or medical benefits, the case would be presented to physicians for testimony and then to the board.  The physicians would be asked whether the [second] sledgehammer injury or the pre-existing condition was the major cause.  If the second injury was the cause, the second employer would continue to pay.  If the first injury was the major contributing factor, the second employer could seek reimbursement from the first employer, which occurs under existing law.

Mr. Floerchinger confirmed that the second employer could go after the first employer under the amendment.  Further, he discussed the court's ruling in a case where the employee told the Board he was unable to work because he needed more medical benefits, and the employer said the accident was not the major contributing cause and pointed to the earlier injury as the cause.  Mr. Floerchinger testified the court directed that when the only dispute is between two insurers, the most recent insurer is required to pay until a final determination is made as to the cause of each.

Representative Tom Anderson indicated that on May 15, 2005, staff from the Department of Labor, Civil Division, addressed and answered these issues.  He stated his understanding as follows:

The first question posed was whether, under current law, an employee who suffers a work-related injury at employer 1 and later suffers a related injury at employer 2, would receive workers’ compensation benefits.  The answer was yes.  The answer was also yes under Amendment 7.  He said regarding an employer's duty to pay workers compensation benefits under the current law, the DOL memo reads:

If an employee suffers a work related injury at employer 1, and later suffers a related injury at employer 2, which employer pays the workers’ compensation benefits?

He said the answer is employer 2.  He read, “. . . and if the injury for which the compensation is sought is aggravated, accelerated or combined with the first injury and is substantial - that's the substantial factor, but under this bill, if same scenario occurs, employer 2 will pay if the injury for which compensation is sought, aggravated, accelerated or combined is the major contributing cause.”  He thought that was the difference.  He added that if the two employers were in dispute over who is responsible, employer 2 would be responsible during that time period under either standard.

Representative Norm Rokeberg read AS 23.30.055(d) and stated that lack of coverage would never be a problem when one or more employers are involved.  He further supported this by stating:

The issue then becomes the prevailing employer in any cause of action.  He said regarding a non-work-related injury, “a substantial factor” has been established in case law and this is an attempt to statutorily raise that to a major contributing cause.  He believed the coverage between employer and employer would not change.  He said how non-work-related injuries fit into the causal allocation and awards is a major problem in the state right now.

Mr. Floerchinger testified that when the issue is coverage between employer and employer, once the most recent employer proved the major contributing cause, the earlier employer would have to pick up the cost of the benefits.

Representative Anderson indicated that in dealing with the last injurious exposure issue, the motive behind Amendment 7 is not to burn someone’s benefits and it is not about employee versus employer.

Amendment 10 to CCS SB 130 was offered by Senator Gene Therriault at the Senate Free Conference Committee on SB 130, and states, in relevant part, as follows:

Sec. 23.30.010.  Coverage.  (a) Except as provided in (b) of this section, compensation or benefits are payable under this chapter for disability or death or the need for medical treatment of an employee if the disability or death of the employee or the employee’s need for medical treatment arose out of and in the course of the employment.  To establish a presumption under AS  23.30.120(a)(1) that the disability or death or the need for medical treatment arose out of and in the course of the employment, the employee must establish a causal link between the employment and the disability or death was a need for medical treatment.  A presumption may be rebutted by a demonstration of substantial evidence that the death or disability or the need for medical treatment did not arise out of and in the course of the employment.  When determining whether or not the death or disability or need for medical treatment arose out of and in the course of the employment, the court must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment.  Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment if, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.

After this offering, Workers’ Compensation Director Paul Lisankie and Assistant Attorney General Kristen Knudsen responded to questions posed by legislators.  

Ms. Knudsen testified that Amendment 10 directs the Board, when determining that work is “a substantial cause” of the injury, to consider it in relation to all other causes.  In other words, she testified that the Board cannot look at the work in isolation to determine whether it was a substantial cause of the injury.
  Further, she testified that Amendment 10 does not alter the substantial test that all lawyers in the state are familiar with; it merely directs that when looking at whether a factor is substantial, the board must also look at other factors. 
  When determining “the substantial factor,” the board is to review all factors, according to Ms. Knudsen.  She testified that, in her estimation, the term “the substantial cause” speaks to the possibility of many causes and a determination regarding whatever constitutes substantial in the minds of reasonable men.
  

Ms. Knudsen testified that the board must look at the disability at the time the claim is filed or when medical treatment is occasioned by the employment.  She provided the example of a person with eight years of exposure in a shipyard who continue to be employable and did not experience any symptoms and testified that the subsequent employer would have a difficult time establishing the latest employment was not the substantial factor in the need for medical treatment.  Under current law, she testified, an employee must show some evidence of the relationship and the employer must show substantial evidence that excludes the employment as a legal cause of the injury.  She testified the burden is unchanged; “the employer must eliminate the possibility of a work relationship or must point to the way to overcome the presumption.”

Amendment 10 was corrected to delete the stress issue and a separate tort claim, and became Amendment 11.  When asked if the language represents a protection for employees and whether the last injurious exposure doctrine will survive Amendment 11, Ms. Knudsen’s testimony was reported as follows:

[T]his amendment does not affect the doctrine.  Amendment 11 will provide an opportunity for employers to shift some times when they may have been a substantial factor to another employer who was the substantial factor.  However, as to initial treatment of injuries that occur on the job, she finds it hard to imagine a case where a witnessed injury on the job is not provided with treatment, even with a pre-existing injury.

Additionally, Ms. Knudsen pointed out that the language of the Amendment “…is phrased in the disjunctive – meaning it contains the word ‘or’ - …”
  The effect of the disjunctive language, according to Ms. Knudsen’s testimony, is that in order to qualify for benefits, the injured worker’s employment need only be the substantial cause of one of the conditions listed in the Amendment, either disability, death, or need for medical treatment.

Proceedings were held on SB 130 in Special Session, Day 11, in the House of Representatives.  The version of the bill before the House was developed by the Free Conference Committee, of which Representative Eric Croft was as a member.  He spoke of the Free Conference Committee’s version of the bill and explained the difference between the language, “a substantial cause” and “major contributing cause,” discussed by the committee and the reasons for rejecting the “major contributing cause” language, in relevant part, as follows:

What the Conference Committee did was add: the substantial factor.  And they think they meant it and there was a lot of discussion and some compromise between the two standards.  I want to put on the record, just briefly, my interpretation of how it -- how I -- and I believe the Conference Committee, meant it to be somewhere between two.

The major is the predominant one.  The one that if you assign percentages, is the highest percentage, and only that one.  A substantial is anything that rises above sort of a minimum level.  And the substantial has to fall somewhere between the two.  It’s unimportant, significant to be above substantial.  I still believe that it has to be in can be one of many, because if the substantial cause means the highest, and the major cause means the highest, the debate in the Conference Committee wouldn't have made any sense.  It has to establish some area between two and that the courts will have to figure out how to interpret.

At the request of Governor Murkowski's legislative director, the Department of Law, Civil Division, reviewed FCCS SB 130 (efd pfld H). Scott Nordstrand, Deputy Attorney General, Civil Division, provided Governor Murkowski with a 52 page document which contains his interpretation of the numerous changes in the Act based upon SB 130.

Mr. Nordstrand indicated that AS 23.20 previously did not contain a framework for determining how important the employment must be in bringing about the disability in or to require the employer to compensate the employee.  He reported that the task was left to the Alaska Supreme Court, which ultimately held that liability for the entire disability, under the last injurious exposure rule, is imposed “whenever employment is established as a causal factor in the disability,” citing Ketchikan Gateway Borough v. Saling.
  

Mr. Nordstrand acknowledged that the quantum of evidence needed to attach the presumption of compensability to a claim is not changed by AS 23.30.010(a).  Mr. Nordstrand reported that once the presumption is raised, AS 23.30.010(a) restates the second step of the three-step analysis, which requires the employer to overcome the presumption by producing substantial evidence that the disability is not work-related.  He indicated that under this legislation, the objective of the employer's burden of production has changed and it now requires the employer to present substantial evidence that (1) provides an alternative explanation that, if accepted, would exclude implement factors as the substantial cause of the disability; or (2) directly eliminates any reasonable possibility that employment was the substantial factor in causing the disability.
  Mr. Nordstrand explained to Governor Murkowski that only one cause may be “the” substantial cause; therefore, the employer may rebut the presumption by producing substantial evidence showing that an alternative clause is “the substantial cause” of the disability.

If the presumption is overcome, Mr. Nordstrand detailed for Governor Murkowski that the employee is required to prove all elements of the claim, as follows:

[T]his bill requires the employee to prove that the employment was the substantial cause of disability, “in relation to other causes.” In making a determination of liability, the board must “evaluate the relative contributions of the different causes.”  Thus, whether the employment is “the substantial cause” is not measured against an absolute standard, but in relation to the “other causes” of the disability.  The board must engage in a comparative assessment of the range of causes of the disability and determine which of them is the substantial cause.
  (Citations omitted.)

It was confirmed that the Legislature preserved the last injurious exposure rule’s important benefit to the employee, which is that all compensation and medical benefits due for the disability are paid without apportionment among the various employers or an abstruse calculation of the percentage of responsibility for the disability.  Mr. Nordstrand indicated that the presumption of compensability and AS 23.30.155(d) continue to work together to alleviate the impact of inter-employer disputes upon the employee, without the inequitable result of imposing a disproportionately higher burden of liability on an employer whose employment is a relatively minor cause of the disability.

The Parties’ Presentations
1. Employee’s Arguments on the Legislative Intent and Interpretation of the 2005 Amendments to the Act
The employee asserts that what is relevant for the Board's inquiry is that Mr. Floerchinger, the Administration Department of Law representative, and Director Lisankie repeatedly assured the committee members that even with the “major contributing cause” language, this change would have limited affect on the last injurious exposure rule and no affect on the operation of 
AS 23.30.155(d), which requires the last employer in a line of sequential work-related injuries to pay benefits until causation and liability are determined.  The employee further contends that 
Mr. Floerchinger assured the committee, when questioned about the ability of disputing employers to not pay benefits at all, that this would not happen because the Court said when the only dispute is between two insurers, the most recent is required to pay until a final determination is made regarding the cost of each.  The employee maintains that Mr. Floerchinger's testimony regarding the meaning and intent of the “major contributing cause” language was affirmed by Director Lisankie when he told the committee, “. . . in a scenario where a prior work injury is followed by a second injury, the situation would be as described by Mr. Floerchinger.”

The employee argues that, clearly, the Administration proponents of the amendments and the understanding of the committee was that there was no intent to change or modify the operation of AS 23.30.155(d), which is the subject of the present dispute.  The employee asserts that the belief and intent of the committee, that the operation of AS 23.30.155(d) would not be affected, was further confirmed by the comments of committee member Representative Rokeberg when he read 
AS 23.30.155(d) and noted that the lack of coverage for an employee would never be a problem when one or more employers were involved, as the issue then becomes the prevailing employer in any cause of action, and the coverage between an employer and employee would not change.

The employee argues that, consistent with Ms. Knudsen’s explanation of the proposed “the substantial cause” language, this language does not eliminate the “substantial cause” standard of existing law as it is used in relation to the presumption analysis; but merely alters it, so when looking at whether a factor is substantial, the Board must also look at other factors.  The employee asserts that the question of what “the substantial cause” meant was not identified by Ms. Knudsen or part of what was intended by the Legislature, except that it was a somewhat higher “bar” than the “a substantial cause” standard and much lower than the “major contributing cause” standard that was rejected.  The employee emphasized that Ms. Knudsen assured the Committee that fewer employees would “fall through the cracks” with “the substantial cause” language than the “major contributing cause” language.

When specifically asked if the amendment would affect the last injurious exposure doctrine, the employee asserts that Ms. Knudsen, without qualification, gave assurances to the committee that it would not affect the last injurious exposure doctrine.  The employee relies upon Ms. Knudsen’s testimony that Amendment 11 will provide an opportunity for employers to shift liability when it may have been a substantial factor to another employer who was the substantial factor; however, as to initial treatment of injuries that occur on the job, she found it hard to imagine a case where an injury on the job would not be provided treatment, even with a pre-existing injury.

The employee contends that what is clear from the legislative history is that it was the intent and understanding of the majority of legislators that the adoption of “the substantial cause” language 
did not change or affect the considerable case law defining the last injurious exposure rule as it applied to initial injuries.  The employee further asserts because the amendment is phrased in the disjunctive using the word “or”, an injury is covered when the last incident was a substantial cause of either disability or death or need for medical treatment.  Based upon explanations given by the sponsors and drafters of the amendment, Ms. Knudsen, Mr. Floerchinger and Director Lisankie, the employee asserts that this language would come into play, if at all, when the injured employee has recovered from the effects of the subsequent and most recent injury and it then became necessary to determine if the substantial cause of the need for further treatment or disability was the most recent injury or prior injury or pre-existing condition.

The employee argues that numerous principles of statutory construction support the sponsors’ and drafters’ representations made to the Legislature.  The employee contends that the basic rule of statutory interpretation, stated in several cases and appellate decisions, is that statutes are to be interpreted so as to be consistent with the intent and purpose of the legislature in passing a statute or provision.  The employee supports his assertion by quoting In re Life Ins. Co. of Alaska, in which the Alaska Supreme Court noted that Alaska has “. . . rejected strict application of the plain meaning rule in interpreting statutes. . .  We have observed that ‘even when a statute's language meaning seems plain on its face, ambiguity may arise if applying that meaning would yield anomalous consequences’ . . . and consequently adopted a sliding scale of interpretation under which “the plainer the statutory language is, the more convincing evidence of contrary legislative purpose or intent must be.’ ”

The employee argues that the position taken by the State, as an employer, is ironic because it is clearly inconsistent and contrary to the position and interpretation offered by the Department of Law when speaking on behalf of the bill's sponsors and drafters.  The employee contends that the Administration's representatives asserted this particular amendment was not intended to alter the protective provision of AS 23.30.155(d).

The employee asserts that accepted rules of statutory interpretation are also contrary to the State's position that AS 23.30.155(d) has been impliedly repealed.  The employee notes that in Waiste v. State,
 the Court of Appeals adopted the presumption against any interpretive implied repeal of statutory provisions, citing 1 A.J. Sutherland, Statutory Construction, § 23.10 at 346 (4th ed 1985) and quoting to U.S. Supreme Court admonition that “the intent of the Legislature to repeal must be ‘clear and manifest’.”  In addition, the employee relies upon the Court’s adoption and recognition of an interpretive rule that when an amendment is part of a larger framework, or regulatory scheme, as in the Workers’ Compensation Act, even a seemingly unambiguous statute must be interpreted “in light of the other portions of the regulatory whole.”

The employee asserts that, in Alaska, interpretations creating inconsistency in statutory provisions are to be rejected and that “it is an established principle of statutory construction that all sections of an Act are to be construed together so that all have meaning and no section conflicts with another.”
  The employee argues that the State’s present interpretation of the relevant amendments is inconsistent with the provisions of AS 23.30.155(d); and that the rules of statutory construction and clear prior representations of the Department of Law representatives made to the Legislature, which shaped the Legislature's understanding and expressed the intent of the amendments.

The employee asserts that the limited issue initially presented to the Board was whether the State, as the most recent employer, is required to commence payment of disability and medical benefits to the injured employee in the face of the State's contention that the employee's injury, disability and need for medical treatment are entirely the result of prior work-related injury for which Earthworks is liable.  The employee argues that the State's current position, that the 2005 amendments to 
AS 23.30.010(b) relieve the State of its obligation to commence benefits under AS 23.30.155(d) because these provisions have been impliedly repealed by the change of “a” to “the substantial cause” in AS 23.30.010(b), alters the application of the well-established last injurious exposure 
rule, as adopted and applied for over 30 years and is inconsistent with established rules of statutory construction.  The employee asserts that the State’s interpretation in the present case implies a great deal from a mere change of a single article and is contrary to the large body of established case law and the explicit terms of AS 23.30.155(d).  

The employee argues that there was no expressly indicated intent found in the legislative history and that the protective provisions of AS 23.30.155(d) were altered, impliedly repealed or even affected by the amendments to AS 23.30.010(b).  To the contrary, the employee asserts, the quite clear legislative history is that AS 23.30.155(d) would not be affected.  Further, the employee argues, the rules of statutory construction make clear that there is a presumption that the high court's previous interpretations of AS 23.30.155(d) were intended to be adopted and the State has the burden of proving in the present case that this presumption has been rebutted by a “clear indication” of legislative intent to do so.  The employee asserts that the State cannot carry this burden because the legislative history is to the contrary.

The effect of the amendments on the last injurious exposure rule is argued by the employee to be reserved for resolution of the disputed liability between the involved employers and that it is not necessary for the Board to presently decide this point.  The employee asserts that the present limited issue is simply whether AS 23.30.155(d) still applies and requires the state to commence benefits.

The employee argues that the legislative history and interpretive rules demonstrate the 2005 amendments to the Act were not intended, and did not, repeal or alter the State's obligation to immediately commence provision of benefits to the employee so he could obtain needed and presently deferred medical care and subsistence disability benefits, subject to reimbursement if the State is ultimately found not liable for these benefits, as provided in AS 23.30.155(d).  

Given the State’s quite contrary interpretive positions and representations presented throughout the legislative process, which were contrary to its present controversion and position, the employee requests a 25 percent penalty be awarded based upon the State’s lack of good faith in the controversion, termination of benefits, and refusal to comply with provisions of AS 23.30.155(d).

Finally, the employee asserts that it is not in the best interest of any potentially liable employer to deny or delay an injured employee’s access to immediate medical treatment.  To do so not only unnecessarily extends the period of disability for which some employer may be liable, but also increases the probability that the employee's ultimate impairment and disability will be greater as a result of the delayed treatment.  The employee contends that such a delay results in greater liability for the employer.  The employee asserts that such delays are not in the best interest of the mutual interests of all parties and it is recognition of this mutual interest that lead to the adoption of the provisions of AS 23.30.155(d).  The employee argues the present case is precisely the situation that the protective provisions of AS 23.30.155(d) were intended to prevent and which the representatives of the administration so clearly and repeatedly assured the Legislature would not happen.

2. Employer State of Alaska’s Arguments on the Legislative Intent and Interpretation of the 2005 Amendments to AS 23.30.010
The State asserts that the Board need not resort to the legislative history to determine the meaning of the language, “the substantial cause” because its intended meaning is evident from the statute.  The State suggests that in ascertaining legislative intent, the Board first look to the words of the statute and to a recent Alaska Supreme Court case, Young v. Foley,
 in which the Court explained that it gives effect to the intent of the legislature, with due regard to the meaning that the statutory language conveys to others; and, if a statute is unambiguous and expresses the legislature’s intent, the Court will not modify it or extend it by judicial construction.  The State argues that the text of AS 23.30.010(a), as amended, is unambiguous and permits only one construction.  The State avers that the one interpretation is, “Among all causes of the disability or need for medical treatment, the employment must be a singular substantial cause of the disability or need for treatment in order for the employer to be held liable for benefits.”
  As such, the State asserts it is not necessary to “buttress the test” with legislative history.

The State asserts that under AS 23.30.010(a), as amended, the Board is required to evaluate the relative contribution of different causes of the disability or need for medical treatment before imposing liability on the last employer.  The State argues that the plain wording of the statute demonstrates the Legislature's intent that AS 23.30.010(a) apply to all claims for benefit, as it states, “[c]ompensation or benefits under this chapter are payable. . . .” if “the employment is the substantial cause of the disability. . . .”  The State contends that the phrase “benefits under this chapter” includes interim benefits sought under AS 23.30.155(d).  The State acknowledges that 
AS 23.30.155(d) requires a finding that the employer “may be liable” before being ordered to pay interim benefits.  The State asserts that the last employer is no longer liable for benefits simply because that employment may be a substantial cause of the disability; under the presumption analysis of AS 23.30.010(a), if an employer rebuts the presumption of compensability, then the Board must find that the last employment may be “the substantial factor” before interim benefits can be awarded under AS 23.30.155(d).

The State submits that the legislative history of the amendments to AS 23.30.010(a) are not particularly helpful in determining what the Legislature intended by its use of the phrase “the substantial factor” as opposed to “a substantial factor.”  The State does assert, however, that during the May 20, 2005 House Free Conference Committee on SB 130, Mr. Floerchinger’s example and analysis of a last injurious exposure case is applicable in determining what the Legislature meant by the use of the phrase “the substantial factor,” despite the fact that his example dealt with the “major contributing factor” language.  The State argues that under the prior law, the last employer would be liable for the entire injury if the employer was merely “a substantial cause,” whereas under the amendment, the last employer is liable only if the last employment was “the major contributing factor” in causing the disability.  The State acknowledges that Ms. Knudsen's May 21, 2005 testimony to the House Free Conference Committee, implies that “the substantial cause” is not the same as “a substantial cause” or the “major contributing factor.”

The State contends that the exchange between Representative Rokeberg and Ms. Knudsen is not determinative or instructive on the topic of the Legislature's intent regarding what effect the amendment would have on the last injurious exposure doctrine.  The State acknowledges that 
Ms. Knudsen's response to questions posed by Representative Rokeberg indicates that an employee’s need for immediate medical treatment and indemnity benefits would still be covered under the last injurious exposure doctrine; however, the State asserts that if further treatment is necessary for the injury, the Board must look at “the substantial factor” in the need for that treatment and that the substantial cause may be the prior employer.  The State argues that pursuant to the statute, various causes must be considered by the Board and that liability should be imposed only on the employer whose employment was “the substantial cause” of the employee's disability.

The State acknowledges that the first two stages of the presumption analysis are not changed by the amendments to AS 23.30.010(a).  It cites the most significant change brought about by the amendment to AS 23.30.010(a) is the employee's burden of proof once the employer has overcome the presumption of compensability because the Board is required to “evaluate the relative contributions of different causes of the disability.”  The State contends that benefits under the Act are payable only if the employment is the substantial cause of the disability in relation to other causes and that it no longer suffices that employment is just another causal factor, among others, in bringing about an employee’s disability; and that only one cause may be “the substantial cause.”  The employer argues that the Legislature’s use of the word “the” evidences its intent that liability for benefits can only be imposed where the last employment was the singular most important causal factor in bringing about the disability.  

The State further contends that the last injurious exposure rule has necessarily been altered by the amendments to AS 23.30.010(a).  The State asserts that under the amended statute, liability is imposed on the last employer only if that employment was “the substantial cause,” among others, of the employee’s disability or need for medical treatment.  The State relies upon the Department of Law’s note that “the legislature has preserved the last injurious exposure rule’s important benefit to the employee, which is that all compensation and medical benefits due for the disability are paid without apportionment among the various employers or an abstruse calculation of the percentage of responsibility for the disability.”
  

The State further asserts that the last injurious exposure rule’s benefit to the employee is preserved because the employment which was “the substantial factor” shall pay the entire amount of benefits without apportionment.  The State argues that the employer whose employment was “the substantial cause” is not necessarily the last employer.  The State purports that the presumption of compensability and AS 23.30.155(d), together, alleviate the impact of inter-employer disputes on the employee without the inequitable result of imposing a higher burden of liability on an employer whose employment is a relatively minor cause of disability, because only the employer whose employment was “the substantial factor” is liable for interim benefits once the presumption has been rebutted.  The State asserts that this prevents a disproportionately higher burden of liability for benefits from being imposed on the last employer whose employment was a relatively minor cause of the employee's disability or need for medical treatment.

The State asserts that where all employers dispute liability to the employee and it is not clear that any of the employers will be liable, then there is no automatic entitlement to interim benefits once the presumption has been rebutted.  Therefore, the State further asserts that under the compensability analysis codified in AS 23.30.010(a), if the employee seeks to hold an employer liable for interim benefits, that employer can rebut the presumption of compensability and shift the burden onto the employee to prove which employment is “the substantial cause” of the disability or need for medical treatment.  The State again asserts that this approach avoids the inequitable result of imposing liability on an employer whose employment was not “the substantial cause” of the disability and avoids the situation where such an employer may be unable to recoup benefits.

The State encourages the Board to harmonize AS 23.30.155(d) and AS 23.30.010(a) in such a way as to require the employee to make a showing that the last employer may be “the substantial cause” of the claim to disability or need for medical treatment if the last employer has produced evidence sufficient to rebut the presumption of compensability.  

3. Employer Earthwork’s Arguments on the Legislative Intent and Interpretation of the 2005 Amendments to AS 23.30.010
Earthworks notes that Director Lisankie opined that the purpose of the reforms contained in SB 130 are aimed at lessening the threat to jobs and workers’ benefits that are being caused by insurance premiums increasing at intolerable rates.
  Earthworks cites the proposed definition of injury proposed on April 7, 2005 in Amendment 5, which would change AS 23.30.395(17) to read as follows:

Injury means accidental injury or death arising out of and in the course of employment, and occupational disease or infection which arises naturally out of the employment of which naturally or unavoidably results from an accidental injury: “injury” includes the breakage or damage to eyeglasses, hearing aides, dentures or any prosthetic devices which functions as part of the body and further includes an injury caused by the willful act of the third person directed against an employee because of the employment;  “injury” does not include aggravation, acceleration or a combination with a pre-existing condition unless the employment of the major contributing cause of disability or the need for medical treatment . . . . (Emphasis added.)

Earthworks notes that when the language of Amendment 5 was proposed to the Judiciary Standing Committee, it was explained that the impetus for such a significant change was to decrease the costs for insurance premiums.  However, as Earthworks notes, the language of Amendment 5 concerning the definition of injury under AS 23.30.395(17) was modified throughout the legislative process, ultimately resulting in the adoption of AS 23.30.010(a), which provides the following:

When determining whether or not the death or disability or need for medical treatment arose out of the employment, the board must evaluate the relative contribution of different causes of the disability or death or the need for medical treatment.  Compensation or benefits under this chapter are payable for the disability or death or the need for medical treatment, in relation to other causes, the employment is the substantial cause of the disability or death or need for medical treatment.

Earthworks asserts that the legislative history concerning the language of “the substantial cause” clearly demonstrates a compromise of what was originally suggested.  Earthworks contends that the original language suggested to the House Committee on April 7, 2005, indicates an injury does not include aggravation, acceleration or combination with a pre-existing condition unless the employment is the major contributing cause of disability or need for medical treatment.  Earthworks suggests that the final version is a compromise of what was originally suggested.

Earthworks argues that the employee's current situation before the Board is much the same as the hypothetical discussed by Representative Ramras on May 20, 2005.  In this hypothetical, the employer was responsible for paying for a total knee replacement as a result of a slip and fall injury at the place of employment, even though the employee had a pre-existing snowboarding accident injury.  Representative Ramras was under the belief that the amendments would resolve this very problem, according to Earthworks.
  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Interim Benefits Under AS 23.30.155(d)
Although this case raises some unique issues based upon the State’s asserted defenses to the employee’s petition for interim benefits, the Board finds this case does not necessitate a novel interpretation of AS 23.30.155(d), or a re-evaluation of our prior rulings.  We find that the statute provides the framework for appropriate analysis.  Alaska Statute 23.30.155(d) provides in part: 

When payment of temporary total disability benefits is controverted solely on the grounds that another employer or another insurer of the same employer may be responsible for all or a portion of the benefits, the most recent employer or insurer who is a party to the claim and who may be liable shall make the payments during the pendency of the dispute.  When a final determination of liability is made, any reimbursement, including interest at the statutory rate, and all costs and attorneys’ fees incurred by the prevailing employer, shall be made within 14 days of the determination.

The Alaska Supreme Court adopted the “last injurious exposure” rule in Ketchikan Gateway Borough v. Saling.
  Under this rule, full liability is placed on the most recent employer whose employment of the claimant bears a causal relation to the claimant's disability.
  United Asphalt Paving v. Smith,
 set out two determinations that must be made under this rule:  “(1) whether employment with the subsequent employer ‘aggravated, accelerated, or combined with’ a pre-existing condition; and, if so, (2) whether the aggravation, acceleration or combination was a ‘legal cause’ of the disability, i.e., ‘a substantial factor in bringing about the harm.’ ”
  

In Grady v. Harding Lawson Associates, 
 the Board expressly held:

[u]nless the most recent employer controverts benefits on grounds that take the claim outside the scope of the Alaska Workers’ Compensation Act, such as the employee was never employed by the employer or the injured worker is an independent contractor, we should order the most recent employer to pay interim compensation even if that employer raises defenses not related to the last injurious exposure rule.

In Grady, the Board addressed the limited legislative history recognizing that the intent of 
AS 23.30.155(d) is to preserve continuing compensation for an employee where there is a dispute as to which employer/insurer may be liable.
  

In the instant matter, the State argues that pursuant to AS 23.20.010(a), prior to awarding interim benefits under AS 23.30.155(d), the Board must first determine if the last employer will ultimately be responsible for benefits to the employee because the work injury was “the substantial cause” of the employee’s disability or need for medical treatment.  The State suggests that the Board must analyze the situation under the three part presumption analysis before awarding interim benefits to the employee.  In doing so, the State suggests that the employee must be required to make a showing that the last employer may be “the substantial cause” of the employee’s claim to disability or need for medical treatment if the last employer has produced evidence sufficient to rebut the presumption of compensability.  The State argues that the Board must harmonize AS 23.20.010(a) and AS 23.20.155(d) by conducting a three stage presumption analysis on the merits of the employee’s claim prior to awarding interim benefits under 
AS 23.20.155(d).  

The Board does not find the State’s arguments persuasive.  We find the language of 
AS 23.30.010(a) reiterates the presumption analysis consistently applied by the Court and the Board.  As an initial matter, we find that AS 23.30.010(a) does not affect the first stage of the presumption analysis.  Based upon the last injurious exposure rule and the use of the word “may” in AS 23.30.155(d), we find that if the presumption is triggered by the employee’s work for the last employer, the last injurious exposure doctrine applies and we need not proceed to the final steps of the presumption analysis until a hearing on the merits of the case.
  
Moreover, based upon the testimony provided to the Legislature by Assistant Attorneys General Kristen Knudsen and David Floerchinger and Director Lisankie, we find the legislative intent in the Amendments to the Act was to preserve the last injurious exposure doctrine of AS 23.30.155(d).  We find the Legislature intended to protect the employee’s entitlement to interim benefits and remove the employee from the midst of disputes between employers and insurers regarding ultimate liability.  

Consequently, we find the State’s suggestion that prior to awarding interim benefits we must determine that the employee’s employment with the State was the one substantial cause of the employee’s disability or need for medical treatment is essentially requesting a premature determination regarding liability.  The State suggests such an approach will alleviate inter-employer disputes; however, we find to adopt this approach would leave injured workers without workers’ compensation benefits for extended periods while the parties conduct discovery.  We find this approach conflicts with Director Lisankie’s stated reason for the amendments to the Act: to end the threat to workers’ compensation benefits. 

The State also argues that it would be inequitable and contrary to the intent of AS 23.30.155(d) were it required to pay interim benefits and be unable to seek remuneration if Earthworks were to prevail on its statute of limitations defense.  The Board finds this argument presupposes that the State is also found not to be liable.  We find this argument is simply overreaching.  The State’s argument, if accepted, would render AS 23.30.155(d) virtually meaningless where any insurer raised an absolute defense, regardless of the merits of that defense.

This is not consistent with the plain language of AS 23.30.155(d).  We find that under the last injurious exposure rule, and the explicit wording of AS 23.30.155(d), we must examine the controversion by the more recent employer or insurer when determining whether to award interim benefits.
  In Grady, the Board contemplated that defenses may exist which take the claim outside the scope of the Act, therefore making AS 23.30.155(d) inapplicable; however, the facts in this case do not present such a scenario.  

We find that the State’s controversion is based upon the progressive nature of the employee’s 
pre-existent injury.  We find this refers to the employee’s 1999 worker’s compensation injury, and not the injury of February 21, 2006 for which the State is liable.  We find the State’s controversion does not serve to take the employee’s claim outside the scope of the Act.  The defense raised by Earthworks is not within the scope of the State’s controversion, but is a statute of limitations defense that Earthworks alone can raise at a hearing on the merits.

Therefore, we must consider whether under AS 23.30.155(d), an award of interim benefits is justified, or in other words, whether the State “may” be liable for any benefits.  The employee’s medical records reflect he was treated for work injuries occurring in 1999 and 1996.  Neither employer has disputed that the present condition is work-related.
  They have disputed the period and conditions of work in which the injury occurred and whether that injury was reported timely.  The record reflects that the State, in fact, accepted the claim for several months before controverting.  Accordingly, we find the employee has raised the presumption of compensability of AS 23.30.120 against his last employer.

The State asserts that medical evidence in the record supports its contention that it cannot be found liable.  We recognize, however, that the probative value of the evidence to date is somewhat limited, particularly where the other insurer has yet to effectively participate in the matter and is likely to seek its own medical opinions, and where Dr Leung has not yet been examined.  Although the medical opinions of Dr Leung indicated the employee’s current condition had been coming on for awhile, he additionally found that the lifting incident of February 21, 2006 caused the employee’s acute symptoms requiring additional intervention.  As such, the evidence as presented may raise questions regarding compensability, but we find it does not suffice as an explanation that eliminates all possibilities that the current condition is connected to the 2006 injury.

Contrary to the State’s arguments, we reiterate that the matter presently before the Board, however, is not to conclusively determine whether the State is or is not liable, but only whether there is a possibility of liability.  We find that statutory presumption supports a finding that the State “may” be liable. 

We find that the legislative intent, expressed at the time SB 130 was enacted, does not support the State’s position that prior to entitlement to interim benefits under AS 23.30.155(d), the employee must prove that the last employment was “the substantial cause” of the employee’s disability prior to holding  the last employer liable for interim compensation. 

In reliance upon the testimony of Assistant Attorneys General Kristen Knudsen and David Floerchinger and Director Lisankie, the Board finds that the November 7, 2005 amendments to the Act do not affect the last injurious exposure doctrine.  The Board finds that it was the intent of the Legislature to preserve the operation of the last injurious exposure doctrine so that once work for the last employer trips the presumption, the last employer shall be liable until we make a determination regarding the merits of the case.  

The Board finds Ms. Knudsen testified regarding a situation quite similar to that currently before the Board, in which the last injurious exposure doctrine would remain intact under the amendments.  Specifically, Ms. Knudsen testified that AS 23.20.010(a) would provide an opportunity for employers to shift liability to another employer when the latter employer’s contribution was a substantial factor and the former employer’s was the substantial factor in the employee's condition or need for medical treatment.  However, Ms. Knudsen further testified that she found it hard to imagine a situation where an injury that occurred on the job would not be provided treatment, even when there was a pre-existing injury.

Additionally, even if we consider the defenses raised by Earthworks, we find there is insufficient evidence available in the present record to support a denial of interim benefits under AS 23.30.155(d).  We caution that we make this finding solely for the purposes of interim benefits, based solely on the limited evidence in the record to date.  As in Grady, we make no findings for the purpose of the determining the validity of any defense that may be presented by either employer at a hearing on the merits.

Earthworks has essentially asserted that the employee’s claim is time-barred, by statute of limitations.  The burden is on the employer to establish the affirmative defense of failure to file a timely claim.
  Moreover, it is well recognized that dismissal of a claim for failure to comply with the statute of limitations is a disfavored defense.
  Accepting that we can only consider the defenses as asserted in Earthworks’ Answer, and without additional testimony or argument, we find that there is insufficient evidence in the record, as yet, to find these defenses meritorious.  AS 23.30.105(a) provides, “[t]he right to compensation for disability under this chapter is barred unless a claim for it is filed within two years after employee has knowledge of the nature of the employee’s disability and its relation to the employment and after disablement.”  The present record reflects that the employee sought benefits from State within the prescribed period following his 2006 injury and that the State initially accepted liability.  On March 29, 2006, the employee’s physician Dr. Leung opined that although the employee’s condition had been progressing for some time, the lifting incident of February 21, 2006, brought on the acute symptoms requiring additional intervention; specifically, a microdiskectomy L5-S1 on the right side.  On March 30, 2006, the State’s EME opined that the current condition arose during the postoperative period of the 1999 injury and not the 2006 injury, as had previously been accepted, and all benefits were controverted on April 10, 2006.  The employee asserted an entitlement for benefits from Earthworks as early as May 25, 2006.  Accordingly, considering the limited evidence available, we cannot find the employee asserted his claim for benefits that may be attributable to Earthworks more than two years after his “discovery” of the possible relation to his 1999 injury.

We find the controversion by the State raises a typical last injurious exposure dispute and the issue regarding liability is between two employers / insurers.  Thus, upon consideration of the facts, and pursuant to AS 23.30.155(d), we conclude the State is required to provide interim benefits to the employee.

II. Interest

8 AAC 45.142(a) provides:

If compensation is not paid when due, interest must be paid at the rate established in …AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.

Under 8 AAC 45.142(b), the employer shall pay the interest on late-paid time-loss compensation to the employee.  Interest on late-paid medical benefits is paid to the employee if the employee has paid medical benefits or to the provider if medical benefits have not been paid. 

8 AAC 45.142 requires the payment of interest at a statutory rate, as provided at AS 09.30.070(a), from the date at which each installment of compensation is due.
  By operation of law, we find the employee is entitled to a payment of interest from the State on all outstanding compensation benefits ordered in this decision.

III. Attorney Fees and Costs
AS 23.30.145 provides, in part:


(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.           

8 AAC 45.180 provides, in part:

(d)(1) A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended....

We find the payment of the benefits claimed by the employee was resisted by the action of both the State and Earthworks.
  The employee seeks an award of attorney's fees under AS 23.30.145(b) for the benefits obtained.  We found the State liable for the employee's benefits under the last injurious exposure rule.  The employee’s attorney represented him in the successful prosecution of his claim.  We find that the employee’s counsel has provided a valuable service in securing the employee’s interim benefits, in addition to providing the Board with a thorough analysis of the issue and legislative history applicable to the instant matter.  Consequently, we can award fees and costs.
  

Subsection 145(b) requires the award of attorney's fee to be reasonable.  The Board shall maintain jurisdiction over this issue and order the employee’s attorney to file a written itemization of fees and costs for our examination and review no later than January 20, 2007.  


ORDER

1. The State shall pay the employee interim compensation under AS 23.30.155(d) from 
April 10, 2006, and continuing during the pendency of the employee’s disability and the dispute over his claims.
2. Under AS 23.30.155, the State shall pay the employee interest on all outstanding benefits in accord with this decision.
3. The Board shall retain jurisdiction to consider the employee’s request for attorney fees and costs.  Attorney Batchelor shall file an affidavit of attorney fees and costs with the Board no later than January 20, 2007.
Dated at Juneau, Alaska on December 20, 2006.
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