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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	ESTATE OF KEVIN K. BORGENS, 

                                 Deceased Employee, 

                                                     Applicant,

                                                   v. 

ENCO HEATING,

                                                  Employer,

                                                   and 

STATE OF ALASKA, 

SECOND INJURY FUND,

                                                  Insurer,

                                                     Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  199425123, 200028055
AWCB Decision No.  06-0334

Filed with AWCB Fairbanks, Alaska

on December 22nd, 2006


We heard the parties’ disputes concerning a death benefit cost of living adjustment (“COLA”) and the employer's petition to compel the release of the beneficiaries’ Social Security Insurance (“SSI”) records, on November 30, 2006, and Fairbanks, Alaska.  Attorney Robert McLaughlin represented the employer and Second Injury Fund (“SIF”), henceforth “employer.”   The employee's widow beneficiary represented the estate of the employee, herself, and her two beneficiary children (“beneficiaries”).  We closed the record at the conclusion of the hearing on November 30, 2006.  

ISSUES
1.
Is the employer entitled to adjust the beneficiaries’ death benefits for the cost of living, under AS 23.30.175(b)?

2.
Should we order to the beneficiaries to release their SSI records to the employer, under AS 23.30.107 and AS 23.30.225(a)?

BRIEF SUMMARY OF THE RELEVANT EVIDENCE
The employee injured his back on November 10, 1994, while working for the employer as a burner technician.  With the proceeds from a compromise and release (“C&R”) settlement approved by us on October 1, 1996, the employee purchased his employer's business.  On June 9, 1999, the employee underwent a bilateral laminectomy at L4 – 5.  On June 28, 2000 the employee again injured his back working for the same business, lifting a 50 gallon barrel into a truck.  In June 2002 the employee underwent decompression surgery at L4 – 5.  He developed cervical symptoms in September 2002, and underwent cervical surgery in September 2002.  The employee continued to be treated with prescribed pain medications.  Three different insurers provided workers compensation coverage for the employer during the period of the employee's various injuries.  On June 9, 2003, the employee died from an adverse reaction to his prescription drugs.

A dispute arose among the insurers, and with the SIF, concerning liability for death benefits under AS 23.30.215.  Workers’ Compensation Hearing Officer William Wielechowski conducted a settlement conference with the parties on October 30, 2003, which resulted in a C&R agreement, drafted by the employer, and approved by us on November 26, 2003.  After the resolution of the C&R, on December 22, 2003, the beneficiaries’ attorney withdrew from representing them.  

In that C&R, the insurers and SIF agreed to the contribution of certain lump sum amounts. The SIF agreed to provide the beneficiaries death benefits under AS 23.30.215, beginning November 9, 2003.  Alaska National Insurance Company agreed to adjust and administer these benefits on behalf of the SIF.  Specifically, page 5 of the 2003 C&R provides, in part: "Under the terms of this agreement, death benefits are to be paid to the beneficiaries of Mr. Borgens.  The rate for death benefits will be $353.29 per week."  Page 11 of the C&R provides, in part: “Second Injury Fund will pay reimbursement for death benefits to Mrs. Borgens and her minor children beginning from November 9, 2003 after approval of the C&R.  The payments will be administered by ANIC according to the terms of the Workers’ Compensation Act."

The employee's wife moved to Donnelly, Idaho to take a job on April 24, 2006.  In response to this, the employer reduced the beneficiaries’ rate death benefits to a total of $282.63 per week, based on a COLA of 80 percent under AS 23.30175(b).
  The employee's wife vigorously objected to this adjustment in correspondence with the employer and the Workers’ Compensation Division.  In a prehearing conference on November 2, 2006, the board designee set the COLA adjustment dispute for a hearing on November 30, 2006.
 

Roughly one year after we approved the C&R, the employer sent the beneficiaries three Records Release forms for their SSI records on November 2, 2004.  The beneficiaries objected to the releases, and in a prehearing conference on October 21, 2004, the parties stipulated the employee’s wife would consult with her former attorney, Chancy Croft, Esq., concerning the releases.  The employer filed a Petition to Compel, dated August 28, 2006, requesting that we order the beneficiaries to sign the releases.  In the November 2, 2006 prehearing conference, the board designee set the employer's petition as a second issue for the November 30, 2006 hearing.

At the hearing on November 30, 2006, the employee testified that following the death of her husband, she had been unable to run the business herself, and had needed to sell it.  With the loss of her business income, she had needed to sell her home.  She testified she moved to Idaho because she had a job opportunity there, but still consider herself an Alaska resident.  She testified that from the negotiations for the settlement, and from the wording of the C&R, she believed she had agreed to a fixed compensation rate of $353.29 per week.  She testified that SSI survivor’s benefits had been received only a relatively short period, and she vehemently objected to giving her family’s Social Security numbers to the employer.  She requested that if those records had to be released, they should be released to the Workers’ Compensation Division staff for examination.  She argued that the parties had agreed to a weekly rate of $353.29, she had believed they employer would adhere to that rate, and the employer should not be able to reduce the agreed amount.

At the hearing, and in its brief, the employer noted the C&R specifically provided that the beneficiaries' death benefits were to be administered under the terms of the Alaska Workers’ Compensation Act.  The employer argued that the Act at AS 23.30.175(b) provided for a cost of living adjustment to death benefits for beneficiaries living outside of Alaska.  The employer also argued that the Act at AS 23.30.225(a) provided for a reduction of compensation based, on the receipt of SSI survivors’ benefits by a beneficiary.  It argued the beneficiaries are simply mistaken in their belief concerning the terms of the C&R.  Accordingly, it argued, we should order in the beneficiaries death benefits adjusted under the COLA, and should order the beneficiaries to release their SSI records.  It did not object to possibly releasing the information to the custody of the Worker’s Compensation Division staff.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
COST OF LIVING ADJUSTMENT UNDER THE TERMS OF THE C&R
AS 23.30.175. Rates of Compensation. provides, in part:

. . . .

(b) 
The following rules apply to benefits payable to recipients not residing in the state at the time compensation benefits are payable:


(1)
 the weekly rate of compensation shall be calculated by multiplying the recipient’s weekly compensation rate calculated under . . . AS 23.30.215 by the ratio of the cost of living of the area in which the recipient resides to the cost of living in this state;

At the time of the employee’s injury,
 AS 23.30.012 provided for settlements as follows, in part:

At any time after death, or after 30 days subsequent to the date of injury, the employer and the employee . . . have the right to reach an agreement in regard to a claim for injury . . . under this chapter . . . but a memorandum of the agreement in a form prescribed by the board shall be filed with the board.  Otherwise, the agreement is void for any purpose.  If approved by the board, the agreement is enforceable the same as an order or award of the board and discharges the liability of the employer for the compensation notwithstanding the provisions of AS 23.30.130, 23.30.160, and 23.30.245.  The agreement shall be approved by the board only when the terms conform to the provisions of this chapter and, if it involves or is likely to involve permanent disability, the board may require an impartial medical examination and a hearing in order to determine whether or not to approve the agreement.  The board may approve lump‑sum settlements when it appears to be in the best interest of the employee.  

In Olsen Logging Co. v. Lawson,
 the Alaska Supreme Court addressed the question of whether we may set aside or modify an approved C&R.  In that case, a board panel had set aside a C&R, based on the panel’s findings that the employee lacked judgment and foresight due to a brain injury.  It also found the employee was disadvantaged by financial distress, and was represented by an out‑of‑state attorney who might not be expert in Alaska workers' compensation law.  It found the amount of the lump‑sum settlement was insignificant compared to the potential liability.  Finally, the panel concluded that the parties to the claim had also made a mutual mistake of fact.

The Court noted that under AS 23.30.012, settlement agreements reviewed and approved by a board panel "have the same legal effect as awards, except that they are more difficult to set aside."
  The Court held that the provision of §.012, exempting approved C&R agreements from modification for changed conditions or mistakes of fact under §.130, was an expression of legislative intent that settlement agreements, once approved by a board panel, may not be modified on those grounds.
  The Court specifically referred to, and rejected, the panel's reliance on the grounds of unilateral and mutual mistake in the panel decision.
  The Court held that the panel had erred, and required the enforcement of the terms of the C&R.
  Based on the Olsen decision, we find we must enforce agreed settlements, despite mistakes of fact or belief by the parties.
  We have consistently followed Olsen.
  

In the instant case, we find the parties have a differing interpretation of the terms of the 2003 C&R.  Neither party has requested that we set aside the agreed settlement.  Rather both parties request that we interpret and apply the C&R.  In Clark v. Municipality of Anchorage,
 the Alaska Supreme Court held that the application of the terms of a C&R to subsequently discovered conditions and circumstances should be interpreted in light of the intent of the releasors at the time of the signing of the C&R.
   The intent of the parties is a question of fact.
  In Craig Taylor Equipment v. Pettibone Corp.,
 the court discussed the discernment of intent in contracts:

Contracts are to be interpreted so as to give effect to the reasonable expectations of the parties, that is, to give effect to the meaning of the words which the party using them should reasonably have apprehended that they would be understood by the other party. (Citations omitted).  In ascertaining the reasonable expectations of the parties, this court has looked in the past to the language of the provision in controversy, to the language of the contract as a whole, to the objects sought to be accomplished by the contract, to the circumstances surrounding its adoption, and to the case law interpreting similar provisions. (Citations omitted).  We will also keep in mind that the contracts in issue were drafted and supplied by Pettibone, and that, as a rule, form contracts are to be construed against the furnishing party.

Also, Professor Larson discusses in his treatise the general rule in the majority of jurisdictions that "[a] settlement covers only those claims or rights that are specifically mentioned in the agreement."
 
Under the Court’s rationale in Taylor, we look to the agreed settlement to ascertain the reasonable expectations of the parties.  Under the rationale in Taylor and Olsen, and the plain wording of AS 23.30.012, we find we are compelled to examine the employer's application of a COLA adjustment under the wording of the C&R, the reasonable expectation of the parties, and the applicable law.  On page 11 of the C&R, we find the wording reflects the employer generally retains the right to administer the beneficiaries’ death benefits under the terms of the Workers’ Compensation Act.   Nevertheless, page 5 of the C&R specifically provides: "The rate for death benefits will be $353.29 per week."  We note that the term “rate” is a statutory term of art in the Alaska Workers’ Compensation Act.  Various sections of the Act, such as AS 23.30.220 and AS 23.30.215 provide for “compensation,” compensation amount,” etc.  However compensation “rate” is specifically governed by AS 23.30.175.  

We find the terms of the C&R are specific and unambiguous that the beneficiaries’ compensation rate is $353.29 per week.  We find the employer waived any right to adjust the beneficiaries’ compensation to a different rate under AS 23.30.175.  By the plain terms of the C&R, and AS 23.30.012, we direct the employer to cease the reduction of the beneficiaries’ death benefits under AS 23.30.175(b).  In accord with the terms of the C&R, we direct the employer to pay the beneficiaries the death benefits improperly withheld under AS 23.30.175(b).

We find death benefits were due to the beneficiaries at a fixed rate under the terms of the C&R, but were partially withheld.  Under AS 23.30.155(f) penalties are due, by operation of law, on benefits not timely paid under a C&R.
  Under 8 AAC 45.142 interest is due, by operation of law, on benefits not timely paid.   Because these issues are statutorily mandated, but were not clearly noticed for the hearing on November 30, 2006, we remand these issues under 8 AAC 45.070(b)(3) to Board Designee Melody Kokrine to set for an oral or written-record hearing on the applicability of AS 23.30.155(f) and 8 AAC 45.142.

II.
SOCIAL SECURUTY SURVIVORS’ BENEFIT REDUCTION
AS 23.30.225 provides, in part:

(a)  When periodic retirement or survivors' benefits are payable under 42 U.S. 401‑433 (Title II, SSI Act), the weekly compensation provided for in this chapter shall be reduced by an amount equal as nearly as practicable to one‑half of the federal periodic benefits for a given week.

Our procedural regulation at 8 AAC 45.225(a) provides, in part:

(a)  An employer may reduce an employee's or beneficiaries weekly compensation under AS 23.30.225(a) by


(1)
getting a copy of the Social Security Administration's award letter showing the 


(A)
employee or beneficiary is being paid retirement or survivor's benefits;


(B)
amount, month, and year of the initial entitlement; and


(C)
amount, month, and year of each dependent's entitlement;


(2)
computing the reduction using the employee's or beneficiary's initial Social Security entitlement, and excluding any cost-of-living adjustments; and 


(3)
completing, filing with the board, and serving upon the employee or beneficiary a Compensation Report form showing the reduction and how it was computed, together with a copy of the Social Security Administration’s award letter. . . .

The statute at AS 23.30.225(a) provides that weekly compensation shall be reduced by one-half of the federal periodic benefit, as nearly as is practical.  The implementing regulation at 8 AAC 45.225(a) provides the procedure required for the employer to calculate, and to take, this reduction.  To potentially apply the reduction provided by this section of the Act, an employer must secure certain SSI documents.  

The record is clear that the beneficiaries have received at least some SSI survivor’s benefits at some period following the decease of the employee.  As discussed above, on page 11 of the C&R we find that the employer generally retained the right to administer the beneficiaries’ death benefits under the terms of the Workers’ Compensation Act.  AS 23.30.225(a) specifically provides for a compensation reduction or offset based on SSI survivors’ benefits, under certain circumstances.   

Under AS 23.30.107(a), the employee or his beneficiaries must release all evidence “relative” to the claim for injury or death.  Regarding medical evaluation and discovery process generally, we have long recognized that the Alaska Supreme Court encourages "liberal and wide‑ranging discovery under the Rules of Civil Procedure."
  If it is shown that informal means of developing medical evidence have failed, "we will consider the relevance of the requested information and the method of discovery to be authorized." 
  If an employee unreasonably refuses to release information, AS 23.30.135 and AS 23.30.108(c) grant us broad discretionary authority to make orders that will assure that parties obtain the relevant evidence necessary to litigate or resolve their claims.
  On the other hand, we exclude cumulative, repetitious, irrelevant, or non-material evidence from the record.
  Considering the statutory provisions and case law discussed above, we conclude that the SSI documents concerning the beneficiaries’ receipt of survivors’ benefits are “relative” to their entitlement to death benefits.  We conclude the beneficiaries must release this information.

Because the beneficiaries requested that this information should be released to the custody of the Workers’ Compensation Division; and because the employer tentatively agreed to some version of that procedure, we will refer this matter to Board Designee Kokrine.  We direct Designee Kokrine to conduct a prehearing conference with the parties to arrange the release of the pertinent information under her discover authority at AS 23.30.108.  

The elements of equitable remedies, such as laches, estoppel, or waiver, are: Assertion of a position by word, conduct, or failure to act, reasonable reliance thereon by another party, and resulting prejudice.
  The Alaska Supreme Court has recognized our equitable powers, but only as necessarily incident to the exercise of our statutory adjudicative responsibilities.
  We have applied the equitable remedies in our decisions, when the situation demanded.
  In the instant case, we find ample evidence in the record that the beneficiaries’ were in a difficult financial situation, clearly making hard economic decisions concerning their home, assets, finances, and work.  We take administrative notice that the issue of possible SSI survivors’ benefits was implicit in the circumstances surrounding the settlement, and the employer was ably represented by counsel.  We also take note that the agreement was drafted by the employer.  We are somewhat troubled that this issue was not dealt with directly in the settlement, and we are very troubled that this issue was not raised for a year after the C&R, at a time the beneficiaries were no longer represented by counsel, and well into the process of financial triage following the death of the employee.  We find the evidence very clear that the beneficiaries were surprised by the subsequent raising of a possible SSI offset.  We find the beneficiaries were reasonably relying on a course of conduct by the employer, as well as relying on their understanding of the C&R, while making a series of difficult financial decisions.  We find the record contains the elements necessary for the possible application of the equitable doctrine of estoppel to the employer’s assertion of a right to offset of the death benefits under AS 23.30.225(a), at least for the period preceding the request for SSI releases.  Accordingly, we will retain jurisdiction over the issue of the possible reduction of the beneficiaries’ benefits under AS 23.30.225(a), pending receipt of the SSI records.  If the employer wishes to pursue a reduction under AS 23.30.225(a), we direct the parties to contact Board Designee Kokrine to arrange a hearing on this issue.

ORDER
1.
Under the terms of the C&R, and AS 23.30.012, we direct the employer to cease the reduction of the beneficiaries’ death benefits under AS 23.30.175(b).  We direct the employer to pay the beneficiaries the death benefits at the compensation rate of $353.29 per week.     We direct the employer to pay the beneficiaries the past death benefits improperly withheld under AS 23.30.175(b).

2.
We remand the issues of penalties under AS 23.30.155(f) and interest under 8 AAC 45.142 to Board Designee Melody Kokrine to set for an oral hearing or a hearing on the briefs, under 8 AAC 45.070(b)(3), in accord with the terms of this decision.

3.
We direct the beneficiaries, under AS 23.30.107, to release information concerning their receipt of SSI survivors’ benefits.  Because the employer tentatively stipulated that this information could be released to the custody of the Workers’ Compensation Division, we refer this matter to Board Designee Kokrine to conduct a prehearing conference with the parties to arrange the release of the pertinent information under AS 23.30.108.  

4.
We retain jurisdiction over the issue of the possible reduction of the beneficiaries’ benefits under AS 23.30.225(a), pending receipt of the SSI records, in accord with the terms of this decision.  If the employer wishes to pursue a reduction under AS 23.30.225(a), we direct the parties to contact Board Designee Kokrine to arrange a hearing on this issue.


Dated at Fairbanks, Alaska this 22nd day of December, 2006.
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Damian J. Thomas, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of the ESTATE OF KEVIN K. BORGENS deceased employee / applicant; v. ENCO HEATING, employer; STATE OF ALASKA, SECOND INJURY FUND, insurer / defendants; Case Nos. 199425123, 200028055; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on December 22nd, 2006.



Kelley J. DeGabain, Admin Clerk III
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� Compensation Report dated July 31, 2006.


� See 8 AAC 45.070(b)(3).


� Effective November 7, 2005, AS 23.30.012 provides for certain types of C&R agreements to take effect without our review or approval.  We note that, even if the amended statute was applicable to the employee, the same case law and legal analysis would apply to this C&R because the employee was not represented by an attorney at the time.  See the present version of AS 23.30.012(b).


� 856 P.2d 1155, 1158 (Alaska 1993).


� Id. 


� Id. at 1158-1159.


� Id.  However, in Blanas v. Brower 938 P.2d 1056, 1061-1063 (Alaska 1997), the Court found that we do have the implied authority to set aside C&Rs when the agreement has been secured by either the employee's or employer's fraud, fraudulent misrepresentation, or fraud upon the board or court.  Nevertheless, neither fraud, duress, nor misrepresentation are issues in the instant case.  


� However, the Court also stated in a footnote: “Under Civil Rule 60(b) mistake is a basis for setting aside a final civil judgment.  This is subject to a one�year limitation.  However, Civil Rule 60(b) also adverts to the possibility of ‘an independent action to relieve a party from a judgment . . . .’  Not presented in this appeal is the question whether an independent action might be maintained to relieve a party of a Board approved settlement.”  Olsen,  856 P.2d at 1159 n.4.


� Olsen,  856 P.2d at 1159.  See also Blanas, 938 P2d at 1060.


� See Smith v. CSK Auto, Inc., AWCB Decision No. 06-0053 (March 3, 2006); Seybert v. Cominco Alaska Exploration, AWCB Decision No. 04-0099 (May 31, 2002); Paluck v. Wise Enterprises, AWCB Decision No. 01-0071 (April 13, 2001); Williams v. Knik Sweeping, AWCB Decision No. 99-0298 (December 1, 1998);  Costlow v. State of Alaska, AWCB Decision No. 94-0025 (February 18, 1994);  Davenport v. K & L Distributors, Inc., AWCB Decision No. 93-0332 (December 22, 1993).


� 777 P. 2d 1159 (Alaska 1989).


� Id. at 1161-1162.


� Schmidt v. Lashley, 627 P.2d 201, 203 n.4, 204 n.7 (Alaska 1981).


� 659 P.2d 594 (Alaska 1983).


� Id. at 597.


� 8 A. Larson & L. Larson, Larson’s Workers’ Compensation Law, § 132.05(1), pp. 132-9 – 132-12 (2005).





� See American International Group v. Carriere, 2 P.3d 1222 (Alaska 2000).


� Schwab V. Hooper Electric, AWCB Decision No. 87�0322 at 4, n.2 (December  11, 1987); citing United Services Automobile Association v. Werley, 526 P.2d 28, 31 (Alaska 1974); see also, Venables v. Alaska Builders Cache, AWCB Decision No. 94-0115 (May 12, 1994).  


� Brinkley v. Kiewit�Groves, AWCB Decision No. 86�0179 at 5 (July 22, 1986).


� See, e.g., Bathony v. State of Alaska, D.E.C., AWCB Decision No. 98-0053 (March 18, 1998).


� 8 AAC 45.120(e).


� Wausau Ins. Companies v. Van Biene, 847 P.2d 584, 588 (Alaska 1993).  


� Blanas v. The Brower Co., 938 P.2d 1056, 1062 (Alaska 1997); Schmidt v. Beeson Plumbing & Heating, 869 P.2d 1170, 1175 (Alaska 1994); and Land & Marine Rental Co. v. Rawls, 686 P.2d 1187, 1191 (Alaska 1984).  


� See, e.g., Meek v. Unocal Corp, the Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."�  Bathony v. S.O.A., D.E.C., AWCB Decision No. 01-0091 (May 8, 2001); Devereaux v. City of Hoonah, AWCB Decision No. 96-0058 (February 8, 1996); McFadden v. National Mechanical, AWCB Decision No. 95-0266 (September 18, 1995).  
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