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ALASKA WORKERS' COMPENSATION BOARD

       P.O. Box 115512
Juneau, Alaska 99811-5512

	JOHNNY E. GRAY, 

                                                   Employee, 

                                                     Petitioner, 

                                                   v. 

ANCHORAGE DAILY NEWS,

(Self-Insured)                          Employer,

                                                     Respondant. .

	)

)

)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY 

DECISION AND ORDER

AWCB Case No.  200008087
AWCB Decision No. 06-0336

Filed with AWCB Anchorage, Alaska

on December 28, 2006


The Alaska Workers’ Compensation Board (Board) heard the employee’s petition for a second independent medical evaluation (SIME) on November 28, 2006 at Anchorage, Alaska.  Non-attorney representative, Elizabeth Dubbe (the employee’s mother), represented the employee.   Attorney Patricia Zobel represented the employer and insurer.  The record closed at the hearing’s conclusion.  


ISSUE
Whether to order an SIME under AS 23.30.095(k), or AS 23.30.110(g).  


SUMMARY OF THE EVIDENCE
The following recitation of facts is limited to those necessary to decide the narrow issue before us, listed above.  According to his May 2, 2000 Report of Occupational Injury or Illness, the employee injured his left knee on April 28, 2000, when he slipped and fell on a muddy road in Willow, Alaska.  At the time of his injury, the employee had recently turned 16 (d/o/b 4/17/85), and was working “crew sales,” or subscription solicitation.  It is undisputed that the employee has undergone several surgical procedures, including an almost full meniscectomy in September 2000, and a meniscal transplant in October 2001.  The employee testified that he has undergone six surgeries to date.  It is likely that the employee will need additional surgical interventions in the future.  Unlike prior to his knee injury, the employee reports he is now is limited to going to school and relatively sedentary activities;  he no longer enjoys bike riding, hunting, fishing, basketball, football, or other sports.  

The issue before us is based on the employee’s July 19, 2006 petition, in which the employee sought an evaluation under AS 23.30.095(k), or SIME.  The employee elaborated as follows in his petition:  “Dr. Beard is not my doctor.  Dr. Brooks is still my doctor.  Dispute is that the rating is low and I should be getting a second opinion.”  The employee wants a second permanent partial impairment (PPI) rating, specifically an evaluation by William Mayhall, M.D., who evaluated the employee on the request of the employer under AS 23.30.095(e) (EME physician).  

At the November 28, 2006 hearing and from the medical record, we were able to ascertain the following pertinent history.  The employee’s attending physician is Jason Brooks, M.D., a general practice physician.  A recent surgery was performed by Kevin Stone, M.D., a specialist in knee surgery in San Francisco in September, 2004;  this surgery was referred by Dr. Brooks.  Following this surgery, the employee returned to Dr. Brooks for post-surgery followup.  Dr. Stone had recommended the employee participate in physical therapy.  On February 4, 2005, Dr. Stone advised that the employee should be medically stable from the September 2004 surgery, and advised:  “We do not perform PPI ratings and do not know physicians in the Anchorage are who would do so.”  

At the request of the employer, the employee was evaluated by Dr. Mayhall on July 22, 2005.  Dr. Mayhall opined that the employee needed further treatment including a surgical referral back to Dr. Stone for the possibility of reimplantation of a transplant allograft meniscus.  On October 18, 2005 Dr. Stone performed a partial lateral meniscectomy and debridement;  Dr. Stone determined that replacement of the allograft was no necessary at that time.  

Upon returning to Alaska the employee again returned to Dr. Brooks for followup, post-operatively.  In his November 1, 2005 report, Dr. Brooks stated:  “We will restart with PT with Excell at this point.  Also given his previously complicated and unsuccessful recoveries, he will be referred to Dr. Joella Beard at Rehab and Sports Medicine in Wasilla for management of his recovery efforts.”  

On November 3, 2005 Dr. Beard examined the employee for the first time.  In her report, she noted in pertinent part:  

He is currently undergoing physical therapy with Dr. Stone’s protocol.  I will add back therapy as well given that his gait has been abnormal for the last several years. . . . He will to clinic in six weeks.  I presume we will be following up with his surgeon at some point.  Apparently, Dr. Stone informed him, that he will be able to participate in all activities except football.  I have some reservations about him returning to martial arts given the knee injury should he take a direct hit to that knee but apparently that is something he is willing to risk and will discuss with Dr. Stone.  

Dr. Beard continued to monitor the employee’s physical therapy and rehabilitation;  in conjunction with Dr. Stone’s protocol, Dr. Beard monitored the employee’s progress with visits on December 15, 2005, January 19, 2006, and February 9, 2006.   In her April 6, 2006 report, Dr. Beard found the employee to be medically stable.  Dr. Beard detailed the employee’s progress with weight training, and noted:   “According to [the employee], Dr. Stone has released him eventually to no restrictive activities.  He currently is in retraining for administrative assistant and apparently will use that for business purposes later.  His ultimate goal is to perform professionally in the martial arts.”  Dr. Beard further noted:  

Incidentally, I explained to Mr. Gray that despite the number of surgeries he has had, the key is the most recent surgery, which would include the meniscal implant.  Although there is no specific rating for an implant as opposed to a total meniscectomy  I think it is most reasonable to use this as the ratable impairment rather than the partial meniscectomy.  Obviously, technology has exceeded the internist’s version of the AMA Guides.  

After reviewing x-rays of the employee’s knee done on April 13, 2006, Dr. Beard issued her PPI rating on April 18, 2006.  Based on Figure 17-10 and tables 17-10, 17-13, 17-33 of the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition, Dr. Beard found the employee’s whole person impairment to be 3%.  No other rating has been performed.  

The employee argues the 3% rating is “ridiculous” and offered the testimony of James Gray, the employee’s uncle, who underwent a similar procedure and had a much higher PPI rating.  The employee argues that Dr. Beard was somehow referred by the employer’s case manager, and regardless, her involvement was limited to rehabilitation.  The employee requests we order a second evaluation, specifically by Dr. Mayhall, the EME physician.  

The employer argues that Dr. Beard is clearly a referral from Dr. Brooks, as suggested by Dr. Stone, thus an attending physician.  Regarding the request for an SIME, the employer argues there is no dispute regarding PPI, thus no basis upon which to order an SIME.  Specifically, there is no precedence for the Board ordering an EME physician to perform a PPI rating as requested by the employee.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.095(k) provides in pertinent part:  

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.  The cost of an examination and medical report shall be paid by the employer. 

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties....

AS 23.30.110(g) provides in pertinent part:  “An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician which the board may require.”  

When deciding whether to order an SIME evaluation, the Board looks at the following factors: 

1. Is there a medical dispute between the employee's attending physician and the employer's independent medical evaluation physician; 

2. Is the dispute significant; and 

3. Would an SIME physician's opinion assist the Board in resolving the dispute? 

First, we find there is no dispute between the employee’s and employer’s physicians regarding PPI;  there is only one PPI rating.  Without a dispute, the other two factors for deciding whether to order an SIME cannot be met.  The employee’s petition for an SIME is denied and dismissed.  We can find no precedence or authority requiring an EME physician to perform any sort of diagnostic assessment as the employee has requested.  However, we see so impediment for Dr. Brooks, the employee’s attending physician, to refer the employee to another physician who does PPI ratings, for a second opinion (but not Dr. Mayhall), which we would authorize under AS 23.30.110(g).  


ORDER
The employee’s petition for an SIME or PPI evaluation by Dr. Mayhall is denied and dismissed.  

Dated at Anchorage, Alaska on December 28, 2006.






ALASKA WORKERS' COMPENSATION BOARD






Darryl Jacquot, Designated Chairman






Linda Hutchings, Member
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Dave Robinson, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of JOHNNY E. GRAY employee / petitioner; v. ANCHORAGE DAILY NEWS, (Self-Insured) employer / respondant; Case No. 200008087; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on December 28, 2006.
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