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ALASKA WORKERS' COMPENSATION BOARD

            P.O. Box 115512                                                                        Juneau, Alaska 99811-5512

	TUDOREL  POPA, 

                                                   Employee, 

                                                     Applicant

                                                   v. 

SCHLUMBERGER WIRELINE,

                                                  Employer,

                                                   and 

TRAVELERS PROPERTY

CASUALTY CO OF AMERICA,

                                                  Insurer,
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	FINAL DECISION AND ORDER

AWCB Case No.  200307697
AWCB Decision No.  06-0338

Filed with AWCB Anchorage, Alaska

on December 29, 2006


On November 21, 2006, we heard the employee’s claim for benefits under AS 23.30 et. seq. at Anchorage, Alaska.  Attorney Joseph Kalamarides represented the employee.  Attorney Robert Griffin represented the employer and insurer (“employer”).  The record remained open for the employee supplement his attorney’s affidavit of fees and costs and the employer to file its objection, if any.  We closed the record December 6, 2006.

ISSUES

1. Did the employee suffer a compensable injury in the course and scope of his work for the employer, under AS 23.30 et. seq.?

2.  If the employee suffered a compensable injury, is the employee entitled to the following benefits:


a. Medical benefits for chiropractic treatment under AS 23.30.095?


b. Psychiatric treatment under AS 23.30.095?


c. Permanent partial impairment (“PPI”) under AS 23.30.190?


d. Reemployment benefits?

5. Is the employee entitled to attorney’s fee and costs under AS 23.30.145 and 8 AAC 45.180?

SUMMARY OF THE RELEVANT EVIDENCE

The employee was employed by the employer on the North Slope as an operator.  On May 19, 2003, the employee suffered a work place injury when he passed out and hit his head.  The employer called the EMTs.
  It is undisputed that the employee was able to speak up until the EMTs arrived.
  The EMTs strapped the employee to a stretcher and took him to the medical facility.  There was a charter jet that was heading to Fairbanks.  The employer contacted the jet and evacuated the employee by plane to Anchorage.  The employer insisted that the plane fly over Fairbanks.  

When he arrived in Anchorage, the employee was taken to Providence Hospital, where he remained for three days.  The employee underwent several diagnostic evaluations.  Joseph Lestina, M.D., discharged the employee with diagnoses of aphasia secondary to conversion disorder, depression, mild thoracic spinal contusion, and possible transient toluene toxicity from inhaling paint fumes at his place of employment.  While hospitalized he was seen by psychiatrist Eric Taylor, M.D.  The employee continued to treat with Dr. Taylor after discharge.  Dr. Taylor has continued to diagnose the employee as suffering from major depressive disorder and conversion disorder with mutism.  

Upon discharge, the employee commenced treatment with chiropractor David Parliament, D.C.
  At the time he commenced treatment the employee was still mute.  The employer controverted all benefits on June 11, 2003.  In the Controversion the employer alleged that the records from Providence Hospital diagnosed a mental injury, there was no presumption of compensability that would attach to a claim of mental injury and that there was no medical record that linked the employee’s mental state to his employment with the employer.  

The employee filed a worker’s compensation claim for TTD from May 19, 2003 and continuing.  The employer answered on July 7, 2003 accepting that the employee has suffered a thoracic spine injury which prevented him from returning to work and that he was entitled to time loss benefits from May 20, 2003 forward.
  The employer agreed to pay ongoing chiropractic benefits but continued to controvert any cost related to the employee’s mental injury.  

The employee continued to treat with Drs. Parliament and Taylor.  On September 16, 2003, Dr. Taylor reported that the employee started speaking.  Dr. Parliament referred the employee to Lawrence Kropp, M.D., to evaluate the employee’s complaints of chronic pain and headaches.  Dr. Kropp diagnosed spasm of the rhomboid muscle, left greater than right; inter-spinous ligament pain at L4-5; toluene exposure with possible fiber neuropathy.  

On January 24, 2004 the employer exercised its right to an employer’s medical evaluation (“EME”).  Psychiatrist Patricia Lipscomb, M.D., orthopedist John Ballard, M.D., and chiropractor Richard L. Peterson, D.C., performed the EME for the employer.  

Drs. Ballard and Peterson opined that the employee likely suffered a cervical and thoracic sprain that was resolved and medically stable three months post injury.  They also opined that the employee required no further chiropractic treatment, incurred no PPI and imposed no medical restrictions.

Dr. Lipscomb’s report consisted of 26 pages.  She diagnosed Axis I clinical disorder, conversion disorder in remission, as well as anxiety disorder and depressive disorder not otherwise specified; Axis II personality disorders; Axis IV psychosocial and environmental stressors (including work).  Dr. Lipscomb opined that the need for evacuation and the employee’s “extreme and idiosyncratic” reaction “would not have occurred but for the work.”  It was her opinion that the employee has pre-existing personality features that formed the employee’s extreme and idiosyncratic reaction to his evacuation.  She further opined that a reasonable person would not regard work as causing the employee to respond in the manner that he did and that work was not responsible for the employee’s pre-existing personality features.  She explained that the employee’s psychiatric symptoms were a result of his own fear during his evacuation as well as his underlying personality disorders.  Finally, Dr. Lipscomb opined that the employee suffered no ratable PPI and could return to work.  

SIME psychiatrist Ronald N. Turco, M.D., that “Dr. Lipscomb’s evaluation of January 24, 2004 and her report of March 15, 20047 is the clearest and most comprehensive historical analysis and clinical explanation of Mr. Popa’s difficulties.”
  We here by incorporate by reference, for purposes of a historical analysis and clinical explanation, Dr. Lipscomb’s report.  Dr. Lipscomb recommended, and Dr. Turco concurred, that the employee “continue to meet with his psychiatrist, Dr. Taylor on a monthly basis, to facilitate his return to work.”

On May 12, 2004, David J. Mulholland, D.C., performed a PPI rating at the request of Dr. Parliament. Dr. Mulholland assigned a final 27% whole person PPI rating.  He explained his rating as follows:

1.  Table 13-5, Page 320 Class 1, with a CDR rating of 1.0 = 14% whole person.

2.  Cervical spine DRE category II, 5%-*% due to C5-6 disc to the left + 8 % whole person.

3.  Lumbar spine DRE category II, 5%-8% whole person.

Final rating, AMA Guides, Fifth Edition:

8% combined with 8% = 15% combined with 14% = 27% whole person.

In response to the conflicting medical opinions, a panel SIME was performed.  The panel consisted of psychiatrist, Dr. Turco, chiropractor William Ross, D.C., and orthopedist Stephen Fuller, M.D.  

Dr. Turco diagnosed conversion disorder, currently in remission characterized by mutism.  He opined that the May 19, 2003 work injury was not a substantial factor in the employee’s conversion disorder but the emergency treatment that followed the May 19, 2003 work injury contributed to the employee’s present mental state.  He indicated that the employee was medically stable, could return to work on a full time basis and should continue to treat with Dr. Taylor.  Dr. Turco was only provided the definition of mental injury under the act.  He was not asked whether or not work was a substantial factor in the employee’s mutism if it was not required that the stress be unusual and extraordinary.  Dr. Ross opined that the original spine strain/sprain had resolved and recommended the employee continue with Dr. Taylor on a twice monthly basis for 6 months.  Dr. Fuller opined that the employee’s work injury was a substantial factor in causing the head and thoracic contusion however he found not organic cause for the employee’s chronic complaints.  

Relying upon the SIME reports, the employer controverted all benefits, including chiropractic, on June 21, 2005.

The employee retained forensic psychiatrist Aron Wolf, M.D.  In his January 12, 2006 report, Dr. Wolf opined that the employee suffers from a conversion disorder, in remission, generalized anxiety, including panic, repetitive nightmares, and phobic symptoms.  Dr. Wolf opined that the employee’s employment was a substantial factor in causing these conditions.  He opined that the injury necessitated the evacuation, the emotional stress caused by the EMTs was of extraordinary proportions and this stress was related to the employee’s physical injury.  Additionally, Dr. Wolf opined that the employee showed symptoms that were compatible with Toluene intoxication, that the employee was exposed to Toluene when spray painting for the employer, that this intoxication would have affected the employee’s reactions and perceptions when he was treated by the EMTs.  He also opined that because the employee was exposed to paint fumes and then “passes out” falling and hitting his head, this would also impact his perception.  Finally, he opined that the employee was medically stable, does have a PPI rating, should return to work and should continue to treat with Dr. Taylor.  Dr. Wolf’s PPI rating is as follows:

a. Mr. Popa does have a permanent partial impairment.  Mental health impairments are not on a percentage basis but are in several areas of functioning.  I am including the relevant descriptions of these with this report.

b. Mr. Popa has impairment due to his continuing issues with social isolation, fear of crowds, repetitive dreams including his “thrashing about and subsequent urinary incontinence” as well as experiencing “panic episodes” in closed environments.

In areas of functioning, Dr. Wolf rated the employee as class 3, moderate for activities of daily living, social functioning, and adaptation.  He rated the employee as class 1, no impairment for concentration.

At hearing, the employee testified on his own behalf.  The employee also testified via deposition.  Dr. Wolf testified at the November 17, 2006 hearing.  Dr. Parliament testified via deposition.  The employer presented the testimony of SIME
 Drs. Fuller and Turco.  It also presented the testimony of Eric Bartz and Regina Goodwin. 

Testimony of Employee

The employee was employed as a well puller for the employer which required he work with explosives.  After September 11, 2001, the Alcohol, Tobacco, and Firearms agency implemented new regulations restricting non-U.S. citizens from working with explosives.  The employee was not a U.S. citizen.  He was here on political asylum from Romania.  The employee testified that the day before his work injury, he was not feeling well, he took a sauna and felt a bit better.  The next morning, he was not feeling well.  He was painting in a semi-enclosed area.  His supervisor, Mr. Bartz called the employee to his office.  Mr. Bartz wanted to send the employee to another work site.  The employee testified that he told Mr. Bartz that he was not feeling well and requested time to go to the bathroom to put some water on his face.  While in the bathroom he passed out and hit his head.  

He testified regarding his treatment by the EMTs.  He testified how they catheterized him, how the mask smelled like plastic and he could not breathe.  He testified that he was trying to communicate with them and tell them to stop but they wouldn’t listen.  He testified that his co-workers harassed him but that he was not stressed over the change in job duties due to 9/11 or his pay.  He denied that his pay had been reduced.  Finally, when the employer asked to explained the differences between his deposition testimony and his testimony at hearing all he could say was that he did not recall or that after further questioning he did recall the statement.

Testimony of Aron Wolf, M.D.
Dr. Wolf testified consistent with his report and expanded his opinion on the impact of Toluene poisoning.

Testimony of Ronald Turco.

Dr. Turco also testified consistent with his reports.  He testified that the employee was psychiatrically medically stable 4 months after the work injury.  He testified regarding contradictions is Dr. Wolf’s assessment of the employee.  Dr. Turco would classify the employee as mild not moderate.  He explained that it was contradictory to characterize the employee as moderate and state that he can return to work.  Regarding the effects of chemical exposure, he stated he was not qualified to speak to the effects of Toluene and thought that there should be an occupational physician to opine on this.  

Dr. Turco testified that he found the employee to be direct and honest.  He would not characterize the employee’s experience as unusual or extraordinary.  He testified that the employee’s work stress had a positive role in his conversion disorder.  Dr. Turco defined conversion disorder as the physical expression of a psychological context.

He also testified that if the employee was unable to speak before the EMTs showed up, he would attribute the mutism to the work stress.  However, if the employee quit talking after the EMTs started then it would be related to the treatment provided.  Dr. Turco further explained that the predominant cause of the employee’s mental injury was the medical treatment and his impression of the medical treatment.  He opined that the employee’s response was highly unusual and not customary.  Dr. Turco opined that the employee’s extreme response was a result of his underlying personality structure and that his reaction was over dramatic.  Dr. Turco also stated that if the employee was suffering from a chemically induced intoxication, he would have a degree of confusion that would be frightening. 

Finally, Dr. Turco testified that if he did not consider the employee’s preexisting personality disorder, he would find that the fall and related treatment started the events and the employee’s reaction.  He opined that it was the EMT treatment that pushed the employee over the edge. 

Testimony of Eric Bartz
Mr. Bartz testified that he has been an employee of the employer since 1995.  Presently he holds the position of operations manager.  At the time of the employee’s work injury, he was the field service manager.  He explained that he did not directly supervise the employee. 

Mr. Bartz testified contrary to the employee.  He testified that there had been a change in the employee’s job and that the employee was concerned about how this would impact his pay.  Mr. Bartz testified that he had counseled the employee regarding falsification of his time card and that supervisors talked to the employee about his job performance, that the employee  as “heading down a bad road”.

Mr. Bartz testified how he paged the employee to come to the office.  He explained that he did not observe anything that would lead him to think that the employee was impaired or intoxicated.  Mr. Bartz stated that if the employee had appeared impaired or intoxicated he would not have considered dispatching him.  Mr. Bartz recalled that after several attempts to get the employee to tell him why did not want to go in the field, the employee complained of knives in his stomach.  Mr. Bartz testified that he responded that if the employee was too sick to go out in the field then he should report to the medics.   The employee refused and asked for 15 – 20 minutes to relax and put water on his face.  Mr. Bartz told him to come back to the office before heading out to the field.  

He explained that this would have been the first time that he would have required someone to go to the medic.  He also recalled that he saw the employee after he had passed out and that he was talking at the time. 

Testimony of Regina Goodwin.
Ms. Goodwin is no longer employed by the employer.  At the time in question she was the safety person for the employer.  She testified that she saw him on a fairly regular basis at work.  When asked about the day of the injury, she testified that she spoke with him several times that day and did not notice any indication that he was intoxicated or impaired.  She did observe him in the shop spray painting and out of the shop that day.

She testified that Mr. Bartz called her to escort the employee to the medic.  She explained that after 10 minutes she started to page the employee.  When he did not answer, she grabbed another co-worker and went to look for him.  Ms. Goodwin testified that the next time she saw the employee was in the bathroom sitting in the entryway on the floor.  He was indicating that his head and stomach hurt.  She then called the EMTs.  She observed that when she arrived, the employee was speaking and then as soon as the EMTs arrived, he stopped speaking.  Ms. Goodwin accompanied the employee and the EMTs to the medical facility and from the medical facility to the plane.  She testified that the employee had a smirk on his face when he was taken to the plane.  Finally, she testified regarding the employee’s work conditions when painting.

Testimony of Stephen Fuller, M.D.
Dr. Fuller’s testimony mirrored his SIME report.  He opined that the employee’s chiropractic treatment is not work related because the employee’s presentation was not consistent with his presentation at Providence.  He further testified that the employee’s presentation was contrary to the laws of nature because it is not normal to get worse over time.  He explained that Dr. Parliament’ range of motion measurements continued to get worse with the passage of time and that it was his belief that you can’t stop the healing process.  Finally, he commented on an MRI of the employee’s spine taken on December 8, 2003.  When he reviewed the MRI on March 27, he opined that the MRI confirms that there is no organic basis for the employee’s pain and that there is no support for ongoing treatment, medical, surgical, or chiropractic.

Testimony of Dr. Parliament.
Dr. Parliament testified via deposition.  He was deposed three times:  August 7, 2003; November 8, 2005; and October 17, 2006.  In his first deposition, August 7, 2003, Dr. Parliament testified that he did not believe the employee could return to work due to the employee’s subjective complaints.  He testified that the diagnostic tests (MRI) came back negative.

Dr. Parliament’s second deposition, taken November 8, 2005, focused on the employee’s date of medical stability and PPI rating.  Dr. Parliament testified that the employee was medically stable as of May 5, 2004.
  He explained that he recommended that the employee have a PPI rating because he was no longer making improvement and “I felt that he had stabilized to the degree that he was not going to continue to make improvement.”
  He testified that he understood Dr. Mulholland’s PPI rating and would suggest another MRI 

Dr. Parliament’s third and final deposition was taken October 17, 2006.  In that deposition, Dr. Parliament testified that he was comfortable treating the employee based only upon his interaction with the employee.  He testified that the employee initially communicated through grunting or pointing and later verbally.  Dr. Parliament testified that the fact that the employee was undergoing psychiatric treatment made no difference in the employee’s treatment. 

FINDINGS OF FACT AND CONCLUSTIONS OF LAW

I. DID THE EMPLOYEE SUFFER A COMPENSABLE INJURY IN THE COURSE AND SCOPE OF HIS EMPLOYMENT?

1. Applicable Law

The employee claims he suffers an injury due to his work with the employer. At the time of his work incident,  Alaska Statute 23.30.395(17) defined "injury" in pertinent part:

"[I]njury" means accidental injury or death arising out of and in the course of employment . . . "injury" does not include mental injury caused by mental stress unless it is established that (A) the work stress was extraordinary and unusual in comparison to pressures and tensions experienced by individuals in a comparable work environment, and (B) the work stress was the predominant cause of the mental injury; the amount of work stress shall be measured by actual events; a mental injury is not considered to arise out of and in the course of employment if it results from a disciplinary action, work evaluation, job transfer, layoff, demotion, termination, or similar action, taken in good faith by the employer[.] (Emphasis added).

The statutory presumption of compensability for a physical injury claim does not apply to a claim of mental injury caused by work-related stress. AS 23.30.120(c). 

While the employer agrees the employee suffered some physical incident at work, the employer disagrees that the employee’s reaction is compensable under the Act.  The employer argues that when the legislature changed the Act to exclude a mental injury caused by work stress as compensable unless the employee can establish that the work stress was unusual, extraordinary, and the predominant cause of the mental injury it changed the standard for all mental injuries.  The employee argues that the standard was limited to only those claims of work related stress injuries.

We find the employee suffered some physical injury that resulted in summoning the EMTs.  We find that, as testified to by Ms. Goodwin, the employee was verbally communicating until the EMTs arrived.  We find that the employee’s reaction to the EMTs resulted in his loss of speech for 4 months.  We find the employee’s preexisting mental condition was a predominant cause of the employee’s muteness.  We find that the employee’s physical incident put into motion a series of events that culminated in the employee’s evacuation to Anchorage and that it was the treatment provided by the employer in response to the physical incident that caused the employee’s muteness.  We further find that the employee was, at the time of injury, experiencing work stress.  Based on the available record we cannot determine whether, when measured by actual events, the stress experienced by the employee was unusual nor extraordinary.  We find that the employee described actions by the EMTs that may not have been in keeping with usual and customary care.  We find the record is insufficient to conclude whether the actions of the EMTs were as described by the employee.  We find that this conclusion is not necessary to our resolution of the issue before the Board.

The employer also argues that it is the employee’s preexisting mental condition that caused his reaction to the physical injury and ensuing treatment.  Without the employee’s preexisting mental condition, there would have been no need for him to have been evacuated.  Therefore, this is a mental injury that triggered the physical response and it is not compensable.  We find all physicians agree that the employee suffered from a pre-existing mental condition that made him react the way he did to the events after his fall.  However, we cannot ignore that the house of cards began to come down when the employee hit his head and the EMTs were called to provide treatment.  Therefore, we find that the employee is not claiming work stress caused his mental injury. 

The employee argues that we have always recognized three types of stress injuries: 1) a physical injury that causes a psychiatric condition; 2) a psychiatric trauma which causes a psychiatric condition; and 3) psychiatric trauma which causes a physical condition.  We find the employee suffered a work injury when he hit his head in the bathroom at work.  We find the employee suffered a physical incident (hitting his head) which set into motion a chain of events (EMTs providing treatment and subsequent evacuation to Anchorage) that resulted in a psychiatric condition.  Specifically, his inability to speak and subsequent mental problems were brought about by the treatment received for the work injury.  We find the employee’s work injury fits within the first category.   As such, we find the presumption of compensability at AS 23.30.120 attaches to the employee’s claim.  We further find that the employee’s work injury aggravated or accelerated a pre-existing condition.  

The employee argues in the alternative that he was exposed to toluene which caused him to become ill, pass out, and hit his head.  He argues that it was the toluene exposure that required the EMTs provide treatment and that the ensuing psychiatric reaction is directly caused by the work exposure and the treatment for that work exposure.

A preexisting disease or infirmity does not disqualify a claim under the work-connection requirement if the employment aggravated, accelerated or combined with the disease or infirmity to produce the death or disability for which compensation is sought.
  Applying this well settled principal of Alaska workers’ compensation law to the facts before us, we find that the employee’s pre-existing mental condition does not preclude him from pursuing a claim and the presumption attaching if he can establish that the employment aggravated, accelerated or combined with his pre-existing mental condition to produce his present mental condition.  The question for the Board is whether work was a substantial factor in the employee’s condition.  Accordingly, we will apply our three step presumption analysis.

2.  Presumption Analysis.

“In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter….”
 

Applying the presumption analysis is a three step process.
 First, the employee must establish a “preliminary link” between the disability and his or her employment.
  To establish a link, there must be some evidence that the claim arose out of the worker’s employment.
 The Alaska Supreme Court held in Meek v. Unocal Corp. "the text of AS 23.30.120(a) (1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
   If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under subsection 95(a).
   The presumption can also attach with a work-related aggravation/acceleration context without a specific event.
   A substantial aggravation of an otherwise unrelated condition, imposes full liability on the employer at the time of the most recent injury that bears a causal relationship to the disability.
   In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection. Finally, treatment must be reasonable and necessary to be payable under AS 23.30.095(a).  

Once the presumption attaches the employer must rebut the presumption of compensability.   At step two, the presumption will drop out if the employer adduces “such relevant evidence as a reasonable mind might accept as adequate to support a conclusion” that continued benefits are not indicated, or not indicated as the employee contends.
  The employer accomplishes a “rebuttal” of the presumption if it presents substantial evidence to the contrary.  “Substantial evidence” is “such relevant evidence as a reasonable mind might accept as adequate to support a conclusion” that continued benefits are not indicated, or not indicated as the employee contends.
  There are two methods of overcoming the presumption of compensability: (1) presenting affirmative evidence showing that the employee does not suffer a work-related medical condition, or (2) eliminating all reasonable possibilities that the conditions complained of are work-related. Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer.   Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.
 

At the third and final step, after the Board finds the employer has presented substantial evidence to rebut the presumption, the employee must prove all elements of his or her claim by a preponderance of the evidence.
  The employee as the party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the Board as trier of fact, that the asserted facts supporting his claim for additional PPI benefits are probably true. At this step the Board reviews the record and weighs the testimony and evidence. 

The Board finds the testimony of Drs. Wolf and Turco and the opinion of Dr. Lipscomb, when viewed in isolation, sufficient to attach the presumption of compensability to the employee’s claim.

Having found the presumption attaches, the employer must now rebut the presumption by substantial evidence. The Board reviews the evidence presented in isolation to determine whether the employer has (1) presented affirmative evidence showing that the employee does not suffer a work-related medical condition, or (2) eliminated all reasonable possibilities that the conditions complained of are work-related. Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer.

Here, we find as the Court found in Williams v. Alaska Dept. of Revenue, 938P.2d 1065 (Alaska 1997), that the employer has failed to present affirmative evidence that work was not a substantial cause of the employee’s present condition or that the work did not aggravate his prior condition.  Second, we find the employer did not offer evidence eliminating all possibilities the injury was work connected.  

In the alternative, had we found the employer presented substantial evidence sufficient to rebut the presumption, we would apply the third step and we would find that the employee’s injury and ensuing medical and psychiatric care compensable.  We find, on the record before us that the treatment received by the employee for his work related injury aggravated, accelerated, or combined with a pre-existing condition to contribute to the employee’s symptoms.  

The Board gives great weight to the opinion of Dr. Turco.  The Board finds that when Dr. Turco was asked if but for the injury and ensuing treatment, would the employee need the treatment he seeks, his answer was no.  We find his willingness to change his opinion when presented with a different legal definition compelling.  We find that Dr. Lipsocmb's report to be thorough, fair, and unbiased.  We give it great weight.  We find that Dr. Lipscomb’s report corroborates the testimony of Dr. Turco, that if the employee had not fallen, the employer would not have called the EMTs, and that it was the EMTs and ensuing evacuation that gave rise to the employee’s reaction.  We find the employee was speaking up until the EMTs arrived.  

We find Drs. Turco, Lipscomb, and Wolf agree that it was the employee’s pre-existing personality features that formed his extreme and idiosyncratic reaction to his evacuation.  We find Drs. Turco and Lipscomb opined that a reasonable person would not regard work as causing the employee to respond in the manner that he did and that work was not responsible for the employee’s pre-existing personality features.  In other words we find the employee’s psychiatric symptoms were a result of his own fear during his evacuation as well as his underlying personality disorders.  However, as set forth above, the events that triggered the employee’s were his work injury and the employer’s response thereto.
We find the employee has established the work relatedness of his mental condition to his employment with the employer by a preponderance of the evidence.  We find that the employee’s work aggravated his pre-existing personality disorder.  We further find that Drs. Turco, Lipscomb, Ross, and Wolf have recommended the employee continue to treat with Dr. Taylor to facilitate his return to work.  However, the Board cannot establish, on the record before it, where treatment for the work injury ends and treatment for the pre-existing condition begins.  We retain jurisdiction to resolve future disputes regarding the compensability of treatment by Dr. Taylor.

We also find the employee initially suffered a sprain/strain in his back which has since resolved.  We find even the employee’s own treating physician cannot opine as to the cause of the employee’s present pain complaints.  Dr. Ross opined that the original spine strain/sprain had resolved and recommended the employee continue with Dr. Taylor on a twice monthly basis for 6 months with Dr. Taylor.   Dr. Fuller opined that the employee’s work injury was a substantial factor in casing the head and thoracic contusion however he found not organic cause for the employee’s chronic complaints.  

We find the testimony and report of Dr. Fuller when viewed in isolation is substantial evidence sufficient to rebut the presumption of compensability.  We find that when weighed, we give greater weight to Dr. Ross than Dr. Fuller.  We find it telling that the employer thought the employee seriously enough injured to have him evacuated to Anchorage.  We find the preponderance of the evidence in the record supports, through Dr. Ross, that the employee’s sprain/strain was resolved within 3 months.  We do not find that the employee has established by a preponderance of the evidence that his need for ongoing chiropractic treatments is work related.  

II.  PPI RATING.
AS 23.30.190 addresses compensation for PPI and how PPI is to be rated.  It provides in part:

(a) …The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part system or function converted to the percentage of impairment to the whole person as provided under (b) of this section….

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent.  The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides.

(c) The impairment rating determined under (a) of this section shall be reduced by a permanent impairment that existed before the compensable injury.  …

(d) When a new edition of the American Medical Association Guides described in (b) of section is published, the board shall, not later than 90 days after the last day of the month in which the new edition is published, hold an open meeting under AS 44.62.310 to select the date on which the new edition will be used to make all determinations required under (b) of this section…..

Dr. Mulholland’s PPI rating is flawed in several respects.  First, he assigns a 14% PPI rating for psychiatric impairment.  We question the validity and reliability of Dr. Mulholland’s psychiatric PPI rating when the record fails to establish how he is qualified to make such a rating.  Therefore, we would give very little weight to Dr. Mulholland’s PPI rating.  Additionally, we find that Dr. Mulholland’s rating is invalid.  For there to be a valid rating, physicians must identify the edition, pages and tables of the Guide relied upon, in support of their ratings.
  Without this information the Board cannot compare the clinical findings and conclusions with the Guides criteria to determine whether or not the impairment estimates accurately reflect those criteria.
  

For example, in the Guides 5th Ed. at p. 21 §2.6 Preparing Reports, it provides guidance on the kinds of information a rating physician is expected to provide as well as a standard form that could be used as a cover sheet on the rating report.  The standard form provides a section that for each body part or system, the rater provides the chapter and table numbers as well as the whole person impairment.  By requiring the rating physician abide by the rating protocol, reference tables and reviewing the recommendations in the Guides 5th, we may verify whether or not all necessary information was collected and considered by the rating physician.  If it was, the correctness of the evaluation may be ascertained by comparing it with the appropriate Guides table.  Here, we find Dr. Mulholland’s rating does not follow the protocol set forth in the Guides.  Therefore, we find the record contains no valid PPI rating for the employee. 

III.  REMPLOYMENT BENEFITS.

The employee requests the Board order an eligibility evaluation.  AS 23.30.041(f)(4) provides that an employee is not eligible for reemployment if, at the time of medical stability, no permanent PPI is identified or expected.  As set forth above, we find there is no valid PPI rating in the record.  Additionally, we find Drs. Turco, Lipscomb, and Wolf agree that there is no psychological reason the employee cannot return to work.  Pursuant to AS 23.30.041, reemployment eligibility evaluations are the jurisdiction of the Reemployment Benefits Administrator (“RBA”).  The Board reviews the RBA’s decision for abuse of discretion.  Therefore, we deny the employee’s request that we order an eligibility evaluation.

III.
ATTORNEY’S FEES AND COSTS

The Board finds the employee’s attorney has successfully the majority of the employee’s claims.  While we note the employee did not prevail on all of his claims, we find the nature of the injury would not permit the separation or segregation of the attorney’s work on a per issue basis.  We find the resolution of the need for psychiatric treatment to facilitate his return to work is a substantial benefit to the employee.  We find the employee’s ability to return to the work place is a substantial benefit to all involved.  We find the employer resisted the employee’s claims.  AS 23.30.145 states, in pertinent part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.

(b) If an employer fails to... pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs of the proceedings, including a reasonable attorney fee.  The award is in addition to the compensation or medical and related benefits ordered.

The employee’s attorney submitted affidavits detailing and explaining his fees in the amount of $22,017.50 and costs in the amount of $6,247.74 for a total of $28,265.34.

The Board finds the employee prevailed on the most substantial aspects of his claim.  The employee’s counsel was instrumental in obtaining the psychological benefit sought by the employee.  This matter was very complex – both medically and legally -- and tenaciously fought by the employer.  The employer’s counsel, Robert Griffin, was a strong advocate for the employer, and is an experienced attorney.  The employee’s counsel, Joseph Kalamarides, was also a strong and effective advocate for his client.  His briefs and his presentation of the employee’s claim were detailed, thorough and of great assistance to the Board. 

The Alaska Supreme Court has instructed us that an attorney’s fee award is not necessarily limited to the hourly rate multiplied by the number of hours expended.  Instead, the Board may consider the contingent nature of the fee and the likelihood of success on the merits.
  The Board finds that although it has retained jurisdiction on one of the issues, that the benefit received by the employee is substantial.  The Board further finds that because of the unique legal questions presented, representation by counsel was very helpful to the Board, the employer and the employee.  The Board finds that in light of the benefit received by the employee and the instrumental role played by employee’s counsel that the total amount sought is reasonable.  Accordingly, we award the employee’s counsel $28,265.34 as a reasonable attorney’s fee and costs.

ORDER
1.  The employee’s work related sprain/strain was resolved within 3 months.  To the extent the employee seeks reimbursement for chiropractic treatment beyond the date of resolution, his request is denied.

2.  The treatment received by the employee for his work related injury aggravated, accelerated, or combined with a pre-existing condition to cause the employee’s need for psychological treatment.  We cannot determine where treatment for the work injury ends and treatment for the pre-existing condition begins.  We retain jurisdiction to resolve future disputes, should the parties be unable to resolve this matter on their own, regarding the compensability of treatment by Dr. Taylor.

3.  The employee’s request that we order an eligibility evaluation is denied on jurisdictional grounds.

4.  We award the employee’s counsel $28,265.34 as a reasonable attorney’s fee and costs.
Dated at Anchorage, Alaska on December 29, 2006.
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