IN RE AKUTAN TRADITIONAL COUNCIL
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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	IN THE MATTER OF THE PETITION 

FOR CIVIL PENALTIES CONCERNING 

THE EMPLOYER'S FAILURE TO INSURE 

WORKERS' COMPENSATION LIABILITY,

                                  against

AKUTAN TRADITIONAL COUNCIL,

                                  Uninsured Employer,

                                                           Respondent.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  700001563
AWCB Decision No.  07-0007

Filed with AWCB Juneau, Alaska

on January 18, 2007


We heard the parties’ petition to approve a stipulation, and to dismiss the Workers’ Compensation Division (“Division”) Petition for penalties, on January 16, 2007, in Juneau, Alaska.  Paul Grossi, Investigator IV for the State of Alaska Workers’ Compensation Division (“Division”), represented the Division.  Attorney Lynn Allingham represented the employer.  We closed the record when we met on January 16, 2007, and heard the stipulated petition on the basis of the documentary record with a two-member panel, a quorum under AS 23.30.005(f).


ISSUES
1.
Shall we approve a stipulation between the parties, under 8 AAC 45.050(f)(1), resolving this case?

2.
Shall we dismiss the Division’s Petition for penalties, under 8 AAC 45.050(f)(1)?

CASE HISTORY AND SUMMARY OF THE EVIDENCE
In our April 18, 2006 decision on this case, In re Akutan Traditional Council, AWCB Decision No. 06-0084, we discussed the history of this case as follows, in part:

The Compliance Investigator for the Workers’ Compensation Division, Mark Lutz, testified in the hearing on April 11, 2006, that he sent a letter to the employer, dated September 28, 2005, which notified the employer that during the process of updating Department of Labor and Workforce Development (“D.O.L.”), Workers’ Compensation Division records, those records indicated the employer had not filed a current Notice of Insurance.
  The letter informed the employer of the legal requirement to provide workers’ compensation insurance coverage of employees and to provide the Board proof of that coverage.
  The letter requested a response within ten days.
  The investigator testified no proof of insurance, or of ceasing to be an employer, had been provided in response to this letter.

The employer did, however, file a response which stated, in relevant part, as follows:

We were unable to get Workers’ Compensation Insurance before now.  We were notified by our insurance carrier, Alaska National, that our insurance was going to expire in March of 2005.  We paid them in full on a payment plan.  Alaska National didn’t want to cover us anymore because all we wanted coverage for is workers comp.  My first contact with them was soon after we paid them off and requested to renew our policy.  Instead, they gave us other insurance companies to contact.  On July 14, 05, I contacted Wausau Insurance and was also denied because of the same reason: they didn’t want to cover workers comp. insurance.  They also directed me to more insurance companies. . . . . I was then directed to go to a web site: NCCI and file with them.  This site is not user-friendly.  I finally called NCCI and ask for help to fill out the electronic application, but still had problems.  I gave NCCI the name of our last carrier, and told them we paid them often full, and gave them the same story that we are getting run around.  NCCI also mentioned in Alaska National did not register with them to let them know we paid them off in full and they are not our insurance co.  Right now we only have four employees, they all our office workers.

Today, December 15, 2005 on the advice of my bookkeeper I contacted Jodie at Pippel Insurance and she said she could help us.  I have sent her the information she needed and she said that we probably could get insurance through Alaska National.

The Investigator testified that on or about March 20, 2006, the D.O.L. Employment Security Division (“E.S.D.”) tax records indicated the employer had been paying E.S.D. taxes on 13 employees for the first through fourth calendar quarters of 2005.
  In 2005, the employer paid wages in the total sum of $94,318.00 for its 13 employees.
  He testified that the employer’s policy effective March 6, 2004 to March 6, 2005, was cancelled for nonpayment of premium on 
December 31, 2004.
  The Investigator testified that after cancellation of the policy on December 31, 2004, there is no evidence that the policy was reinstated.

The investigator testified he sent the employer by certified mail an Accusation of Employer’s Failure to Insure Workers’ Compensation Liability on December 2, 2005.
  The investigator testified the employer failed to provide proof of insurance, or of ceasing to be an employer, in response to the Accusation.  He testified he served the employer on February 28, 2006, by certified mail, a Hearing Notice
 and a Notice of Evidence to be Introduced at Hearing,
 indicating a hearing would be held concerning the Accusation on April 11, 2006. 

The employer completed the Notice of Defenses Form and attached Mr. Stepetin’s December 15, 2005 statement.

At hearing, Mr. Stepetin testified that Akutan Traditional Council did not yet have workers’ compensation insurance coverage and he was still attempting to get workers’ compensation insurance.  He testified that the employer currently had only four employees.  He testified the employees are all office workers who administer Akutan Traditional Council’s federal tribal government grants.

Ms. Allingham argued that Akutan Traditional Council is considered a sovereign entity and may not be subject to any penalties assessed by the Board.

The Compliance Investigator requested that the Board find the employer uninsured from December 31, 2004 and continuing until the employer files proof of coverage with the Board.  The Compliance Investigator requested that the Board find the employer directly liable for any workers’ compensation claims filed against the business during the period when the employer was uninsured.

The Compliance Investigator requested that the Board issue a stop order pursuant to 
AS 23.30.080(d), prohibiting the employer from using employee labor until the employer obtains works’ compensation insurance.  He also requested that if the employer does use employee labor prior to obtaining workers’ compensation insurance coverage, that the employer be subject to a $1,000.00 fine for each day employee labor is used while the employer is uninsured.  

Additionally, the Compliance Investigator recommended that the Board direct him to monitor the employer for at least twelve months to ensure the employer is not using employee labor without workers’ compensation insurance.  

The Compliance Investigator requested that the Board find the employer may be subject to civil penalties under AS 23.30.080(f), if the Board finds Akutan Traditional Council is an uninsured employer.  The Compliance Investigator notified the employer the Division shall petition the Board under AS 23.30.080(f) to assess a civil penalty of up to $1,000.00 for each employee for each day employees were employed while the employer failed to insure for workers’ compensation liability under AS 23.30.075(a). . . .

In our April 18, 2006 decision and order, we directed:

ORDER
1. A stop order is issued, effective April 11, 2006, the date of the Board’s oral order.  The employer is barred from using employee labor until Akutan Traditional Council purchases a valid Workers’ Compensation Insurance policy, and provides proof of insurance coverage to the Alaska Workers’ Compensation Division, in compliance with AS 23.30.085.

2. A stop order is issued, effective the date of this decision and order.  The employer is barred from using employee labor until Akutan Traditional Council purchases a valid Workers’ Compensation Insurance policy, and provides proof of insurance coverage to the Alaska Workers’ Compensation Board, in compliance with AS 23.30.085.

3. The employer shall secure workers’ compensation insurance in compliance with AS 23.30.075 and file evidence of compliance in accord with AS 23.30.085
4. Pursuant to AS 23.30.060, the employer is directly liable for any compensable claims arising during the period the employer is in violation of AS 23.30.075.

5. The employer is subject to the penalties provided in AS 23.30.080 for any claims arising during the period in which Akutan Traditional Council is in violation of AS 23.30.075.

6. Pursuant to AS 23.30.135, the Board directs the Compliance Investigator to investigate this employer at least quarterly, for a period of not less than two years, for compliance with AS 23.30.075 and AS 23.30.085.
7. The Board retains jurisdiction over this matter and shall address penalties under AS 23.30.080(f) upon receipt of a petition from the Division.

The Division filed a Petition for assessment of a civil penalty pursuant to AS 23.30.080(f) on April 28, 2006.  This Petition was set for hearing on June 7, 2006.  A jurisdictional dispute arose, and at our direction, the parties briefed the issue.  However, on December 18, 2006, the parties filed a Stipulation of Undisputed Facts and Order to Dismiss the Petition Regarding Penalties, requesting our approval of the resolution of the case, and an order dismissing the Petition for penalties.
  The Stipulation provided:

Stipulation of Undisputed Facts and Order to Dismiss Petition Regarding Penalties

Pursuant to 8 AAC 45.052 (f)(1), the parties stipulate to the following facts and request an order from the Board dismissing the petition dated…… .  The parties agree that it is in best interest of the parties to resolve this case.  The parties agree that the a decision by the board on the penalty issue, could result in appeals by the party adversely affected resulting in costly litigation expenses.  The parties believe it is in their best interest to reach some finality and predictability in this matter.  The parties hereby stipulate as follows: 

The parties agree that the employer has maintained a workers’ compensation insurance policy in effect since  April 12, 2006.

The parties agree that ATC was uninsured from January 1, 2005 through April 11, 2006.

The parties agree that ATC had no injuries reported to the DWC during the period the employer was uninsured.

The parties agree that the employer complied with the Stop Order issued by Workers’ Compensation Board on……………..

The parties agree that ATC complied with the Stop Order until they were insured.  

The Parties agree that, because the penalty provision of the act is likely to be construed as a substantive change in the law, penalties probably do not apply to any uninsured period of time prior to November 7, 2005. 

ATC contends that if a penalty is assessed it would severely curtail its ability to conduct business.  The DWC has no reason to doubt ATC’s contention.

In order to resolve the entire matter of the (date) petition, ATC agrees to maintain a current workers’ compensation insurance policy as long as they have employees and further agree to be monitored by the DWC for compliance.   In recognition of ATC’s agreement to maintain a current workers compensation insurance policy, the DWC agrees to withdraw its request for penalties at this time and respectfully requests the Board for a dismissal (without prejudice) of the petition dated……..

If ATC fails to maintain the requisite workers’ compensation coverage for its employees, the parties agree that the DWC may file a petition requesting penalties for any period of non-compliance.

Respectfully submitted and signed by:

______________________________ 
______________________________

Lynn M. Allingham, Attorney


Paul Grossi Investigator IV

Akutan Traditional Council


Division of Workers’ Compensation

Because the hearing officer originally assigned to this case, Rebecca Pauli, left service with the Board effective December 31, 2006, hearing officer William Walters was assigned to the case.  We closed the record to consider the Stipulation and request for an order when we next met, January 16, 2007.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
REQUEST FOR AN ORDER BASED ON THE STIPULATION

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

Our regulation at 8 AAC 45.050(f) provides, in part:

(1)
If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based on the stipulation of facts. 

 (2)
Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a preheating. . . .

(3)
Stipulations of fact or procedure are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause relieves a party from the terms .…  A stipulation waiving an employee’s right to benefits under the Act is not binding unless the stipulation is submitted in the form of an agreed settlement, conforms to AS 23.30.012 and 8 AAC 45.160, and is approved by the board.  

(4)
The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter. . . .

In accord with 8 AAC 45.050(f)(1) the parties have filed a written stipulation of fact signed by all parties, requesting an order.  Although the parties are resolving a dispute, no future benefits for employees are being waived.  Consequently, the provisions of AS 23.30.012 do not apply, and a compromise and release (“C&R”) agreement is not necessary.  We have the authority, under certain circumstances, to dismiss claims and petitions without prejudice.
  If the moving party fails to participate in a hearing, for example, our regulations specifically provide for dismissal without prejudice.
  Accordingly, we will consider this as a stipulation to dismiss the Petition for Penalties, without prejudice, as requested by the parties.  

Based on the written stipulation and our independent review of the documentary record, we will exercise our discretion to issue an order under 8 AAC 45.050(f)(1).  This order will bind the parties in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.
  If, on the basis of a change in condition or mistake of fact, the parties wish to change the benefits awarded, they must file a claim or petition with us to request modification of this decision under AS 23.30.130.  

II.
DISMISSAL OF THE PETITION FOR A CIVIL PENALTY

When an employer subject to the requirement of AS 23.30.075 fails to comply, we may assess a civil penalty.  AS 23.30.080(f), with an effective date of November 7, 2005, provides:

If an employer fails to insure or provide security as required by AS 23.30.075, the division may petition the board to assess a civil penalty of up to $1,000.00 for each employee for each day an employee is employed while the employer failed to insure or provide security as required by AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075. 

We found in our April 18, 2006 decision that the employer failed to insure or provide security for workers’ compensation coverage of its employees, as required by AS 23.30.075.  The provisions of AS 23.30.080(f) give us the discretion to consider assessing civil penalties, if requested by the Division.  We found the employer potentially subject to those penalties, and we retained jurisdiction over that issue, pending a petition for penalties.
 

In the instant case, the evidence indicates the parties resolved the dispute, and the employer is fully complying with the requirements of the Alaska Workers’ Compensation Act.  We find the terms of the Stipulation are reasonable, and consistent with the statutory requirements.  At the parties’ request, we will exercise out discretion under AS 23.30.135(a) and 8 AAC 45.050(f)(1), and dismiss the Division Petition for Penalties, without prejudice.  We order the parties to comply with the terms of the Stipulation.  We retain jurisdiction over this issue, under AS 23.30.130.

ORDER
1.
The Alaska Division of Workers’ Compensation Petition for Penalties under AS 23.30.080(f), is dismissed without prejudice, under 8 AAC 45.050(f)(1).

2.
We direct the parties to comply with the terms of the Stipulation, under 8 AAC 45.050(f)(1).  We retain jurisdiction under AS 23.30.130, should any disputes arise.

Dated at Juneau, Alaska on January 18, 2007.





ALASKA WORKERS' COMPENSATION BOARD






/s/ William Walters





William Walters, Designated Chair






/s/ Richard Behrends





Richard Behrends, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of the Accusation of Failure to Insure against AKUTAN TRADITIONAL COUNCIL, Uninsured Employer / Respondent; Case No. 700001563; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, on January 18, 2007.



Susan N. Oldacres, Work. Comp. Tech.
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� 9/28/05 Letter to Akutan Traditional Council.


� Id.


� Id.


� 12/15/05 Statement by Jacob Stepetin, Tribal Administrator, Qaqalingin Tribe


� See 2005, 1st through 4th Quarters, Alaska Department of Labor Tax Wage List by Employer, Akutan Traditional Council, certified on March 20, 2006.


� Id.


� See National Council on Compensation Insurance, Inc., Cancellation/Reinstatement/Non-Renewal Information, Policy Effective Date: 03/06/04, Policy Expiration Date: 03/06/05, Effective Date of Cancellation: 12/31/04.


� See National Council on Compensation Insurance, Inc., Proof of Coverage Search, Akutan Traditional Council.


� 12/1/05 Accusation of Employer’s Failure to Insure Workers’ Compensation Liability.


� 3/20/06 Hearing Notice.


� 3/20/06 Notice of Evidence to be Introduced at Hearing.





� AWCB Decision No. 06-0084 (April 18, 2006) at 2-4.


� Id. at 10.


� Stipulation signed on December 15, 2006.


� See, e.g., 8 AAC 45.050(f)(1).


� 8 AAC 45.070(f)(2).


� 884 P.2d at 161.


� See, also, e.g., In re Sivuqaq, AWCB Decision No. 06-0109 (May 3, 2006).


� We note that we have approved this stipulation and dismissal of penalties based on the unique facts of this case.  We believe the legislative intent is that we normally should assess civil penalties as provided in AS 23.30.080(f).  See, e.g., In re Wrangell Seafoods, Inc., AWCB Decision No. 06-0055 (March 8, 2006) at 17.  We specifically retain jurisdiction concerning future penalties under AS 23.30.080(f), should the employer again fail to insure its workers.  





9

