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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	JOSE D. AMAYA, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

GLOBAL SEAFOODS - NORTH 

AMERICA,  LLC,

                                                  Employer,

                                                   and 

EAGLE PACIFIC INSURANCE 

COMPANY; ALASKA 

NATIONAL INSURANCE 

COMPANY,

                                                  Insurer,

                                                     Defendants.
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)
	      FINAL DECISION AND ORDER

      AWCB Case No.  200007291, 200021756
      AWCB Decision No.  07-0012  

      Filed with AWCB Anchorage, Alaska

      on January 25, 2007.


On November 8, 2006, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s request for a Second Independent Medical Evaluation (“SIME”) and whether the employee engaged in impermissible “doctor shopping” or made a lawful substitution of attending physician.  Attorney Steve Constantino represented the employee.   The hearing was translated for the employee by a Spanish-speaking interpreter.  Attorney Theresa Hennemann represented the employer and insurer, Alaska National Insurance Company (“ANIC”). Elise Rose represented the employer and insurer Eagle Pacific Insurance Company (“Eagle Pacific”).  The employee submitted a closing position on November 17, 2006.  The employer submitted a reply to the employee’s closing position on the employee’s excessive change in physician issue on November 22, 2006.  On December 1, 2006, the employer filed a request for rebuttal.  On December 20, 2006, the employee withdrew its rebuttal to the employer’s reply.  On December 26, 2006, the employer indicated it would not be submitting additional argument and that the matter was ripe for a Board decision.  


ISSUES
1. Did the employee engage in impermissible “doctor shopping” or did he make a permissible substitution for an attending physician pursuant to AS 23.30.095 and 8 AAC 45.082?

2. Is the employee entitled to an SIME pursuant to AS 23.30.095 and AS 23.30.110(g)?

3. Should the Board join the injuries?


SUMMARY OF THE EVIDENCE
I.  Background

The recitation of facts in this decision is limited to those necessary to determine the issues before the Board.  At the opening of the hearing, Elise Rose, the attorney for the insurer Eagle Pacific, withdrew the petition for joinder based on a Compromise and Release Agreement which would satisfy any obligation of Eagle Pacific connected with the employee’s May 2000 injury. In addition, the insurer, Alaska National, withdrew its statute of limitations defense.  The remaining issues are as set forth in the Issues statement, above.  The employee also agreed that causation was not an issue to be addressed in the SIME.

The employee is 61 years of age and resides with his son in Kodiak.  He is a native of El Salvador and has not received any form of formal education.  He does not speak English. He cannot read English. He immigrated to the United States in the 1980’s and came to Kodiak in December 1989.  He was employed as a seafood processor for the employer in Kodiak since 1997.  

The employee sustained two injuries in 2000.  The first occurred on May 1, 2000, when  he slipped and injured his back.
  He was seen at the Kodiak Providence Island Hospital on May 3, 2000, by Paul Zimmer, M.D.
  An x-ray done May 3, 2000, showed no evidence of fracture or dislocation.  It did show mild anterior compression deformities involving T 12-L1, anterior osteophytes are seen at L 1-2 and L 3-4 levels.  Prominent facet hypertrophic changes were seen bilaterally at L4-5 and L5-S1.
  No radiation was noted and the employee’s condition improved.  He returned to work at light duty and then to full employment.  

When receiving medical treatment in Kodiak, his son, Louis Mundoz, who speaks English, accompanied him on many of his doctor visits and assisted the employee in translation.  However, when the employee traveled to Anchorage to be seen by doctors there, he did not receive the assistance of a family member.  The doctors who saw the employee did not speak Spanish.  The language barrier between the employee and his doctors greatly complicated his treatment.
  Even with the assistance of his son as translator, the employee’s communication problems persisted.

The second injury occurred on November 2, 2000.  The employee fell off a tank at work and hurt his head, right shoulder and back.  This injury was more serious than the May 2000 injury.  A report of injury was done and the employee signed it but because of his limited capabilities, he did not read it.
  Dr. Creelman saw him at his emergency room visit.  No x-rays were taken at the time of the November 2, 2000 incident.  

The employee saw Dr. Zimmer, a Kodiak physician, and PA-C Greg Mite.  On January 24, 2001, the employee complained of back pain.
  His problems with his shoulder continued and, on February 28, 2001, an MRI
 of the right shoulder confirmed a rotator cuff tear.  Thereafter, he received treatment for a rotator cuff injury.  The employee underwent a rotator cuff tear repair on June 6, 2001.
 In a letter to Dr. Creelman dated April 27, 2001, Dr. Wickler noted the existence of the employee’s back pain.  After repair of the shoulder, the employee’s back problems continued as noted in physical therapy reports.  It appears that the shoulder problem eclipsed the employee’s other injuries from the November 2, 2000 incident, at least until the rotator cuff tear was repaired.

On referral from Dr. Zimmer, the employee was seen by Marius Panzarella, M.D.  In his July 3, 2001 report, Dr. Panzarella  noted:

He continues with pain up into the neck which has persisted since the time of injury…He also had some pain across lower back and apparently had a post industrial injury to the back…

Back pain was also noted in Dr. Panzarella’s July 31, 2001 and August 14, 2001 reports.
  

The employee saw Dr. Zimmer on October 16, 2001.  He noted various symptoms including gradual loss of vision after the November 2000 injury and mid back pain.  The back pain was noted as being present most of the time and being worse when he lays down on his back.
  X-rays taken showed a previous T12 compression with a L1 compression which had occurred since the May 3, 2000 x-ray study. 
  On October 29, 2001 Dr. Zimmer diagnosed compression fractures of T12 and L1 causing chronic pain.

After this, he saw Dr. Panzarella, and Dr. Creelman.  The employee’s condition was not addressed by these two doctors.
  

On March 22, 2002, the employee was again seen by Dr. Wickler for his shoulder condition.
  In his report, Dr. Wickler addressed the employee’s shoulder condition and determined that the shoulder was still not medically stable.  He also noted the problems with the employee’s back, which he described as lower back and mid thoracic pain.  He further noted that it was aggravating the employee’s overall recovery.  He concluded the employee’s lower back and thoracic condition needed to be addressed as it was part of this claim from the beginning.

On July 27, 2002, the employee saw PA Mete for his back pain.  Again, in a follow up visit on August 9, 2002, the employee saw PA Mete.  PA Mete stated:

Because of the severity of his shoulder pain at that time, there was a miscommunication and that was not included in his original complaint according to the patient and the patient’s son...Currently though the patient reports he is having mid back pain that radiates to his lower back since the accident...He reports that the pain is worse on movement.

An x-ray done August 9, 2002, showed a compression fracture of T 12-L1. 
  On September 12, 2002, Dr. Wickler wrote to the rehabilitation specialist requesting that vocational activity be deferred for 60 days due to the employee’s shoulder condition and “difficulty with his spinal area.”

On September 23, 2002, the employee was evaluated on behalf of the employer by James Rappaport, M.D., an orthopedic surgeon.
 He opined that no further treatment or evaluations of the employee’s condition were necessary.  His diagnoses included L1 compression fracture which had healed.  He gave this condition a five percent PPI rating.
 He permanently restricted the employee from lifting greater than 25 pounds and from repetitive lumbar bending and twisting.
 The employer paid the lumbar spine rating. 

On November 15, 2002, Dr. Wickler concluded that the employee’s shoulder was still not medically stable and that the employee was still having difficulty with his back.
  All of the doctors the employee saw from the date of his discharge from the emergency room to January 2003, were referrals from Dr. Zimmer or his PA.

Beginning in 2003, the employer refused to furnish medical care or to pay medical bills for work related medical treatment.    The employee’s file indicates that despite the employer’s refusal to pay for medical benefits, presumably based on Dr. Rappaport’s report, the employer did not file a controversion.  The employer’s first controversion in this matter was filed on June 20, 2006, three and a half years after the employer refused to pay medical benefits, and refers only to the employee’s right shoulder injury.

On January 23, 2004, based on a formal referral from Dr. Zimmer, the employee was seen by Dr. Creelman at North Pacific Medical Center (”NPMC”).  Dr. Creelman prescribed physical therapy.  Again, low to mid back problems were noted.  Dr. Creelman opined that an orthopedic evaluation was needed. 
   Dr. Creelman noted that there was probably not much else he could offer the employee.   Dr. Creelman’s office set an appointment with Dr. Panzarella but Dr. Panzarella’s office cancelled the appointment.  Dr. Creelman’s office then made an appointment with  Dr. Cavanaugh, an orthopedic physician in Anchorage.  However, this appointment was also cancelled after the insurer denied travel authorization.

In his February 13, 2004 medical report, Dr. Creelman indicated he would refer the employee for physical therapy for two weeks.  His notes also reflected that the employee’s translator, his son, indicated that the employee’s back remained unchanged.

On March 1, 2004, the employer’s attorney wrote to NPMC indicating it would not accept responsibility for the employee’s medical bills because the employee had not sought the insurer’s consent to change physicians.

On July 29, 2004, the employee was seen at NPMC by Loren Halter, M.D.
  He saw the employee for his back problem, which had flared up while the employee was attempting to perform on the job training.  Dr. Halter recommended another MRI for the employee in view of the employee’s continuing back problems and that the MRI  be done in Anchorage.  He opined that the compression fractures were related to the November 2000 fall.  Dr. Creelman followed on Dr. Halter’s recommendations and arranged appointments for an MRI and an evaluation by Dr. Peterson, an orthopedic surgeon in Anchorage.
  Despite many referrals, the employee was never seen by an orthopedic physician for evaluation of his back condition.

By letter dated July 29, 2004, the employee was advised by NPMC that because its bills were not being paid by the insurer, the employee could no longer be seen at NPMC.  Despite the employee’s making installment payments on the unpaid bill, NPMC eventually filed an action against him for nonpayment.

After NPMC declined to see the employee, he sought treatment from John M. Koller, M.D., in March 2006.  On May 17, 2006, Dr. Koller opined that the employee had not reached medical stability because he had not been evaluated for back surgery.  He further opined that the employee needed a back MRI and recommended a thorough evaluation of his back and shoulder.  He concluded that the employee could not work and recommended that the employee remain off work until a thorough evaluation of the November 2000 work injuries was completed.

II.  Witness testimony

a. Employee testimony

The employee testified regarding his problems obtaining treatment for his back condition.  He testified that he never sought treatment for his back before the November 2000 injury. He can read a little Spanish but had not had training or schooling in English until he had six months of tutoring and some remedial schooling beginning in 2005.  With regard to his treatment ordeal, he testified he felt that Dr. Panzarella and Dr. Zimmer were not paying attention to his condition so he went back to Dr.  Creelman, who had originally said he had nothing further to offer the employee.  The employee testified Dr. Panzarella told him there was nothing more he could do for the employee’s back. The employee testified that none of the doctors he saw spoke Spanish.  The employee testified that he could not remember all the doctors he saw.  The employee testified that he made no other decisions to change doctors except when he designated Dr. Koller as his doctor in 2005.  According to the employee, he changed physicians from Dr. Panzarella and Dr. Zimmer to Dr. Creelman, which constituted his first change and then made a substitution of physician in 2005 with Dr. Koller.  

He testified that he did not go back to see Dr. Wickler when Dr. Wickler said there was nothing more he could do and released him from treatment.  The employee testified that he has had continual problems with his back since the November 2000 injury.  He testified that he cannot sleep on his back and side.  He experiences pain at the mid back.  He cannot stand or bend for long periods.  He cannot walk fast.  He testified that his back is the same as when it was injured in November 2000.  


b.  Louis Mundoz testimony

Mr. Mundoz testified on behalf of his father regarding his efforts to secure treatment for his back condition.  Mr. Mundoz speaks English and assisted his father with translation during doctor visits in Kodiak, but not outside of Kodiak.  He went to doctors with his father but he felt they would not help him.  He testified that Dr. Creelman told his father there was nothing more he could do for the employee after initially saying a referral to a doctor in Anchorage would be pursued.  He testified that although Dr. Creelman was to be seen again, the employee was seen by Dr. Halter.  He testified that several of the Creelman medical bills were not paid by the insurance company and the employee’s bills were sent to collections.  Thereafter, he testified NPMC advised the employee they would no longer treat him.  However, a year later, Dr. Koller with NPMC saw the employee and recommended pain medications.  Mr. Mundoz testified that when the employee saw Dr. Wickler in May 2002 and again in November 2002, Dr. Wickler noted that the employee’s back was still a problem.
III. Positions of the Parties

a.  Employee’s Arguments

The employee contends that there has been no “doctor shopping” and that the Board should find that Dr. Creelman and Dr. Koller are not unauthorized physicians.  The employee maintains that excessive changes in physician cannot be used to prevent the Board from ordering a SIME.  The employee asserts that the employee should not be penalized in this case where no treatment is available to him.

The employee requests an SIME in order to receive ongoing medical benefits.  Causation is not an issue. However, the employee contends that Dr. Rappaport has found that the employee suffered from an L1 compression fracture related to the November 2000 injury.  The employee has continued to complain of back pain.  Drs. Creelman, Wickler, Halter and Koller all independently determined that future diagnostic studies, including an MRI, and specialist evaluation is necessary.  The employee alleges that a medical dispute exists and the employee is entitled to a SIME under 
AS 23.30.095(k).  The employee also maintains that the Board will benefit from further examination of the employee’s back condition and, pursuant to AS 23.30.110(g),  this will assist the Board in determining the employee’s right to additional medical care as well assisting resolution of other issues raised in the employee’s claim.


B.  Employer’s Arguments

The employer maintains that the employee has engaged in “doctor shopping” and making excessive changes of physicians.  The employer contends that the employee has made 14 changes of physician, which is too many under Board regulations.  The employer further maintains that these changes in physician preclude him from obtaining an SIME under AS 23.30.095(a) and (b). The employer also maintains that since there are physicians’ reports which support the request for SIME, they cannot be relied on where the changes in physicians have been excessive.  The employer also maintains that where the employee has changed physicians so often, there has been duplicate care and the employee’s care has not been coordinated among the doctors and the employer should not be required to pay for the treatment under these circumstances.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  THE EMPLOYER’S ALLEGATIONS OF “DOCTOR SHOPPING”

AS 23.30.095 addresses medical treatments, services, and examinations.  It states, in part:

(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two-year period runs from the time the employee has knowledge of the nature of the employee's disability and its relationship to the employment and after disablement. It shall be additionally provided that, if continued treatment or care or both beyond the two-year period is indicated, the injured employee has the right of review by the board. The board may authorize continued treatment or care or both as the process of recovery may require. When medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits. The employee may not make more than one change in the employee's choice of attending physician without the written consent of the employer. Referral to a specialist by the employee's attending physician is not considered a change in physicians. Upon procuring the services of a physician, the injured employee shall give proper notification of the selection to the employer within a reasonable time after first being treated. Notice of a change in the attending physician shall be given before the change. 

(b) If the employee is unable to designate a physician and the emergency nature of the injury requires immediate medical care, or if the employee does not desire to designate a physician and so advises the employer, the employer shall designate the physician. Designation under this subsection, however, does not prevent the employee from subsequently designating a physician for continuance of required medical care.

8 AAC 45.082 addresses  medical treatment and provides, in part; 

(a) The employer's obligation to furnish medical treatment under AS 23.30.095 extends only to medical and dental services furnished by providers, unless otherwise ordered by the board after a hearing or consented to by the employer. The board will not order the employer to pay expenses incurred by an employee without the approval required by this subsection. 

(b) In this section "provider" means any person or facility as defined in AS 47.08.140 and licensed under AS 08 to furnish medical or dental services, and includes an out-of-state person or facility that meets the requirements of this section and is otherwise qualified to be licensed under AS 08. 

(c) Physicians may be changed as follows: 

(1) An employee injured before July 1, 1988, may change treating physicians at any time without board approval by notifying the employer and the board of the change. Notice must be given in writing within 14 days after the change of treating physicians. If, after a hearing, the board finds that the employee's repeated changes were frivolous or unreasonable, the board will, in its discretion, refuse to order payment by the employer. 

(2) Except as otherwise provided in this subsection, an employee injured on or after July 1, 1988, designates an attending physician by getting treatment, advice, an opinion, or any type of service from a physician for the injury. If an employee gets service from a physician at a clinic, all the physicians in the same clinic who provide service to the employee are considered the employee's attending physician. An employee does not designate a physician as an attending physician if the employee gets service 

(A) at a hospital or an emergency care facility; 

(B) from a physician 

(i) whose name was given to the employee by the employer and the employee does not designate that physician as the attending physician; 

(ii) whom the employer directed the employee to see and the employee does not designate that physician as the attending physician; or 

(iii) whose appointment was set, scheduled, or arranged by the employer, and the employee does not designate that physician as the attending physician. 

…

 (4) Regardless of an employee's date of injury, the following is not a change of an attending physician: 

(A) the employee moves a distance of 50 miles or more from the attending physician and the employee does not get services from the attending physician after moving; the first physician providing services to the employee after the employee moves is a substitution of physicians and not a change of attending physicians; 

(B) the attending physician dies, moves the physician's practice 50 miles or more from the employee, or refuses to provide services to the employee; the first physician providing services to the employer thereafter is a substitution of physicians and not a change of attending physicians; 

(C) the employer suggests, directs, or schedules an appointment with a physician other than the attending physician, the other physician provides services to the employee, and the employee does not designate in writing that physician as the attending physician; 

(D) the employee requests in writing that the employer consent to a change of attending physicians, the employer does not give written consent or denial to the employee within 14 days after receiving the request, and thereafter the employee gets services from another physician. 

The Alaska Supreme Court has addressed the issue of physician changes where an employee’s attending physician refuses to treat the employee.  In Bloom v. Tekton, Inc.
, the employee’s physician found that further treatment was not medically necessary.  The Board found that, because the employee’s doctor “found no medical reason to treat the employee, he was correct in not referring him to yet another physician.  We find the employee asked for a professional medical opinion from [his physician] and he got it.” The Board then concluded the employee was not entitled to another change of physicians under AS 23.30.095(a).  

In affirming the Board’s decision, the Superior Court noted:  

One of the purposes of AS 23.30.095(a) is to stop the practice of “physician shopping”, wherein if a claimant receives competent medical services but does not like the opinion, they would otherwise be able to change physicians until they found one whose opinion they agreed with.
  

Thereafter, the Alaska Supreme Court reversed the Board and found the employee was improperly denied his right to choose a new attending physician.  The Court held:

Allowing an employee to substitute attending physicians when the employee’s current physician becomes unwilling or unavailable to treat is consistent with the well-settled rule that under AS 23.30.095(a) an injured worker is presumed entitled to continuing medical treatment.  The substitution policy ensures that the employee’s right to continuing care by a physician of his choice will not be impeded by circumstances beyond the employee’s control. 

The Court concluded:

When a worker’s attending physician becomes unwilling or unable to continue care, concerns over the possibility of doctor shopping assume secondary importance and cannot override the statute’s primary purpose of allowing injured workers to choose their attending physicians – a purpose best served by allowing the worker to freely substitute a new attending physician.
  
In order to protect the injured worker's right to choose his attending physician, the Alaska Workers' Compensation Board has consistently interpreted the Act to allow an employee to "substitute" a new physician in circumstances where the current attending physician is either unwilling 
 or unable to continue providing care.
   These "substitutions" do not count as changes in attending physicians: even a worker who has already changed doctors may choose a new attending physician without the employer's consent if the current physician becomes unwilling or unavailable to treat.

The Board finds that under the unique circumstances of this case the employee has not made an excessive change in physicians or otherwise engaged in “doctor shopping.”  Rather, the Board finds in view of the employee’s limited education and his language barrier, he found it difficult to obtain the treatment he needed, even with his son’s assistance.  The Alaska Supreme Court has held that “when a worker’s attending physician becomes unwilling or unable to continue care, concerns over the possibility of doctor shopping assume secondary importance and cannot override the statute’s [AS 23.30.095(a)] primary purpose of allowing injured workers to chose their attending physicians-a purpose best served by allowing the worker to freely substitute a new attending” physician.
  

The employee has experienced ongoing back problems and pain since November 2000.  This caused him to experience an inability to sleep and to stand.  The Board finds he received no treatment for his back before November 2000.  The Board finds that the employee never engaged in changes of physician to obtain evidence to support his workers’ compensation claim.  

The Board finds Dr. Zimmer is a family practitioner with no specialty in orthopedics for either shoulder or back conditions.  The Board finds Dr. Zimmer referred the employee to various doctors prior to January of 2003.  

The employee was referred to Dr. Wickler concurrently by both Dr. Zimmer and the emergency room physician, Dr. Creelman.  The employee was also referred to 
Dr. Panzarella in 2001 by Dr. Zimmer for an evaluation of his neck and back condition.  After the evaluations conducted by Dr. Panzarella on referral, we find the employee continued to treat with Dr. Zimmer.

Further, we find that when the employee saw Dr. Creelman in 2004, it was still upon referral from Dr. Zimmer for treatment of his back condition.  We further find that 
Dr. Creelman and NPMC terminated its treatment relationship with the employee.  Upon termination of provision of medical services, we find the employee substituted Dr. Koller and designated him as his treating physician.

The Board concludes the employee did not have an excessive change of physician in violation of AS 23.30.095(a).

The Board finds that despite the fact that ANIC did not file a controversion, it ultimately refused to pay Dr. Creelman’s bills. The Board finds the employee was advised in a July 29, 2004 letter from NPMC that it would no longer see him.  The Board finds that ultimately Dr. Creelman sued the employee over the nonpayment of the bills.  The Board further finds that after the employee was no longer able to be seen at NPMC, and after he was sued by Dr. Creelman, the employee was authorized to make a substitution of physician, which he did in seeking treatment from Dr. Koller.

The Board disagrees with the employer’s contention that the alleged excessive changes in physician keep the employee from securing the requested SIME under AS 23.30.095.  The Board finds that the pertinent statutory provisions governing the SIME process are found in AS 23.30.095 and AS 23.30.110(g).  We further find that the employee’s changes in physician were on the basis of valid referrals or a valid substitution. The Board concludes that none of the doctor statements in the employee’s record shall be withheld from the Board’s SIME physician.

II. EMPLOYEE REQUEST FOR A SIME

Alaska Supreme Court decisions highlight the Alaska Workers’ Compensation Act’s (“Act”) obligation to provide a simple and inexpensive remedy with speedy
 and informal procedures.
  To meet this end, under AS 23.30.135(a), the Board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.
AS 23.30.095(k) provides, in part:

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.

AS 23.30.110(g) provides, in part:

An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require. . . .   

The Board considers the following criteria when it reviews requests for SIME’s pursuant to 
AS 23.30.095(k).   In particular, the Board determines:

 1.Is there a medical dispute between the employee’s physicians and the EIME physicians?

      2.Is the dispute significant?

      3.Would an SIME physician’s opinion assist the Board in resolving the dispute?

Based upon the record in this case, the Board finds that there is a significant medical dispute between the employer’s physician, Dr. Rappaport and the employees’ physicians, Drs. Koller, Creelman, Halter, and Zimmer.   Specifically, the Board finds the opinion of Dr. Rappaport conflicts with that of Drs. Koller, Creelman, Halter and Zimmer regarding treatment, medical stability, and the employee’s degree of impairment.  

The Board finds that these disputes are significant and a SIME will assist the Board to best ascertain the rights of the parties.
  The Board will exercise its discretion under the Act and order a SIME on these disputed issues.
  
Based on a significant medical dispute between the parties regarding the employee’s November 2, 2000 injury, the employee’s need for further treatment, medical stability, and the employee’s degree of impairment, the Board finds that a second independent medical evaluation considering these questions is necessary under AS 23.30.135(a), and will assist the Board to ascertain the rights of the parties and resolve the dispute. 

In the alternative, based upon the unique circumstances in this case including the employee’s English proficiency, the Board finds an SIME under AS 223.30.110(g) will assist the Board in ascertaining the rights of all parties.  The Board shall order that an English-Spanish interpreter, other than the employee’s son, accompany the employee to the SIME appointment.


ORDER

1.   The employee did not engage in “doctor shopping” and made a lawful substitution for the attending physician under 8 AAC 45.082.

2.  The employee’s petition for a SIME is granted pursuant to AS 23.30.095(k) and 
AS 23.30.110(g).  Another prehearing conference will be scheduled for the purpose of setting up the SIME.

3.     Pursuant to agreement of the parties, the petition to join the injury claims is dismissed.

Dated at Anchorage, Alaska, on January 25, 2007.





ALASKA WORKERS' COMPENSATION BOARD






Rosemary Foster, Designated Chair






Stephen T. Hagedorn, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.
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� July 3, 2001 Panzarella report.


� July 13, 2001 and August 14, 2001 Panzarella reports.


� October 21, 2001 Zimmer report.


� October 23, 2001 report of Hans U. Tschersich, radiologist.


� October 29, 2001 Zimmer report.


� November  8, 2006 hearing tape.


� March 22, 2002 Wickler report.


� July 29, 2004 Halter letter.


� September 12, 2002 Wickler letter.


� September 23, 2002 Rappaport report.


� Id., at 10.


� Id., at 11.


� November 15, 2002 Wickler report.


� February 6, 2004 Creelman chart note.


� February 13, 2004 Creelman report.


� March 1, 2004 Hennemann letter.


� July 29, 2004 Halter letter.


� August 20, 2004 Creelman referral note.


� See exhibits associated with October 12, 2006 employee affidavit of filing and service.


� AWCB Decision No. 98-0039 (March 5, 1998).


� Bloom v. Tekton, 3AN-98-04760 Civil at 5 (Alaska Superior Court, February 11, 1999).


� Id.


� Clymer v. Wilton Adjustment Services, AWCB Decision No. 95-0068 (March 10, 1995).


� Stempniak v. Pioneer Alaskan Fisheries, Inc., AWCB Decision No. 95-0012 (February 7, 1995).


� Bloom v. Tekton, above.


              � Hewing v. Peter Kiewit & Sons, 586 P.2d 182 (Alaska 1978).


� AS 23.30.135(a).


� Deal v. Municipality of Anchorage (ATU), AWCB Decision No. 97-0165 at 3 (July 23, 1997).  See also, Schmidt v. Beeson Plumbing and Heating, AWCB Decision No. 91-0128 (May 2, 1991).


� AS 23.30.135(a)


� See generally AS 23.30.095(k), 8 AAC 45.090(b), AS 23.30.135(a), AS 23.30.155(h), and AS 23.30.110(g), 
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