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ALASKA WORKERS' COMPENSATION BOARD

     P.O. Box 115512
Juneau, Alaska 99811-5512

	MICHAEL A. PERATROVICH, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

Q.A.P.,

                                                  Employer,

                                                   and 

LIBERTY MUTUAL INS. CO.,

                                                  Insurer,

                                                     Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200117418
AWCB Decision No.  07-0027

Filed with AWCB Anchorage, Alaska

on February 16, 2007


The Alaska Workers’ Compensation Board (Board) heard the employee’s claim on December 13, 2006 at Anchorage, Alaska.  Attorney Chancy Croft represented the employee.   Attorney Constance Livsey represented the employer and insurer.  We kept the record open to allow the Board an opportunity to review depositions filed on December 12, 2006, but that had not made it to the record at time of hearing, and to allow Mr. Croft an opportunity to file a supplemental affidavit of attorney’s fees and costs.  We closed the record on January 17, 2007 when we first met after reviewing the depositions and receiving the supplemental affidavit.  


ISSUES
1. Whether to admit the reports and deposition testimony of Patrick Radecki, M.D.  

2. Whether the employee’s claim is barred under AS 23.30.110(c).

3. Whether the employer must pay for additional medical treatment under AS 23.30.095.  

4. Whether the employer frivolously or unfairly controverted under AS 23.30.155.

5. Whether to award reasonable attorney’s fees and costs under AS 23.30.145.  


SUMMARY OF THE EVIDENCE
The following summation of facts is limited to those necessary to decide the issues listed above.  According to his August 27, 2001 Report of Occupational Injury or Illness, the employee injured his left neck, shoulder, and arm on that same day;  he listed his mechanism of injury as “Pulling cable with left arm and it (cable) stopped suddenly, jerking arm and shoulder.”  

On August 27, 2001, he sought treatment with Gary Child, D.O., who diagnosed a cervical strain and shoulder strain.  X-rays revealed “multilevel uncovertebral osteophyte formation, some circumflex intervertebral disc bulge, and disc desiccation of the cervical spine foraminal narrowing.”  There was no evidence of focal disc protrusion or spinal canal stenosis, nor no evident abnormal signal within the spinal cord.  On September 10, 2001, the employee sought treatment again with Dr. Childs who noted:  “Mike presents today for followup on his shoulder injury.  He is still experiencing pain from the neck down into the shoulder.”  Dr. Childs diagnosed “Strain/sprain of the shoulder with cervical strain as well” and recommended an MRI.  On referral, the employee was seen by Susan Anderson, M.D., of Advanced Pain Centers of Alaska on October 18, 2001 with complaints of neck and shoulder pain radiating down the left arm.  Dr. Anderson diagnosed left cervical facet arthropathy C3 to C6 and left subactomial bursitis, and her treatment plan included IDET and left cervical facet injections.  The cervical injections were performed on October 23, 2001, and on November 5, 2001, Dr. Anderson performed a left subacromial injection for the employee’s left shoulder bursitis, and prescribed physical therapy.  In her December 3, 2001 progress note, Dr. Anderson noted continued complaints of left shoulder pain radiating to the left arm, and noted a decrease in symptoms after the bursal injections.  On January 21, 2002, Dr. Anderson diagnosed Thoracic discogenic pain at T7-T8, Left shoulder bursitis, improved, and left C3 to C6 facet arthropathy.  Dr. Anderson recommended a thoracic MRI, which was performed on January 22, 2002 and revealed “Negative thoracidc spine MRI aside from minimal spondylosis.”  In her February 21, 2002 report, Dr. Anderson diagnosed Thoracic discogenic pain at T7-T8, Left shoulder bursitis, now resolved, and Left T3 to T6 facet arthropathy with increased range of motion.  She noted:  “The employee notes he has 100% pain relief in his thoracic area.”  In her “Plan” section, Dr. Anderson stated:  “The patient is considered medically stable and may follow up in the clinic as desired for exacerbation.”  The employee continued with physical therapy.  

At the request of the employer, the employee was evaluated by William Mayhall, M.D., an orthopedic surgeon, on April 20, 2002.  Dr. Mayhall diagnosed cervical sprain, shoulder sprain with resulting impingement syndrome, preexisting cervical disc degeneration with exacerbation of symptomatology of facet arthropathy, thoracic disc degeneration (spondylosis) with exacerbation of degenerative arthritic symptomatology of the thoracic spine, and left parascapular sprain.  Dr. Mayhall noted the cervical and thoracic spondylosis was preexisting.  Dr. Mayhall noted that the employee’s subjective complaints are supported by objective findings, and that the work duties were a substantial factor in causation of his current symptoms.  Dr. Mayhall opined that the employee had reached pre-aggravation status, but still had some symptomatology.  Dr. Mayhall recommended anti-inflammatories and physical conditioning and strengthing of the upper extremity as the only future necessary medical care.  Dr. Mayhall found the employee’s condition medically stable and rated his permanent partial impairment (PPI) at 5% of the whole person for his cervical spine.  

The employee returned to Dr. Anderson on May 23, 2002 with complaints of thoracic pain, radiating to his shoulder.  On July 22, 2002, the employee complained of cervical pain, and Dr. Anderson recommended he continue his physical therapy;  the employee had approximately 60 sessions with physical therapy by that time.  

Again at the request of the employer, the employee was evaluated by Dr. Mayhall on August 24, 2002.  In his report of that date, Dr. Mayahall noted similar range of motion for the employer cervical and shoulder areas.  He found no impingement signs and noted:  “The Neer test was negative.  Hawkin’s sign was unremarkable.  There was no anterior or posterior instability or crepitus.  There was no scapular crepitus.”  Dr. Mayhall diagnosed:  1.  Cervical sprain.  2.  Left shoulder sprain with impingement syndrome, resolved.  3.  Preexisting cervical disc degeneration with exacerbation of symptomatology with facet arthropathy, resolved.  4.  Thoracic disc degeneration and spondylosis and discographic evidence of painful response at T6-7 and T7-8 (thoracic degenerative arthritic changes with facet athropathy).  And 5.  Periscapular sprain, resolved.  At page nine of his report, Dr. Mayhall noted the employee’s subjective complaints are supported by objective findings, “and they relate to the injury in that I believe he had an exacerbation of degenerative arthritic conditions any may have suffered damage to the disc at the levels described.  However, he has multi-level degenerative changes, and it’s unlikely he damaged every disc in this injury.”  Dr. Mayhall  opined that the employee’s work duties were a substantial factor in his current symptoms.  Dr. Mayhall opined that he would “not totally rule out” an additional IDET procedure, but would prefer that he continue first with continued injection therapy.  He opined that the employee was not yet medically stable;  however, he noted:  “He continues to work in h is job as a laborer.  I would suggest he continue on that job, as he appears to be able to tolerate that.”  

At the request of the employer, on August 29, 2002, the employee was evaluated by Thomas Dietrich, M.D., a neurosurgeon also at Medical Evaluation Alaska with Dr. Mayhall.  Dr. Dietrich’s evaluation was limited to the spinal complaints.  He diagnosed:  1.  Cervical sprain.  2.  Left shoulder sprain with impingement, resolved.  3.  Degenerative c4ervical disk disease multilevel maximum C6-7 pre-existing.  4.  Degenerative thoracic disk disease.  Probable disk protrusion at C6-7 on the left due to the injury of August 27, 2001.  Dr. Dietrich recommended against the IDET procedure, however, opined that the employee was not yet medically stable.  

Dr. Anderson performed additional facet injections on October 25, 2002.  On November 19, 2002, Dr. Anderson performed an additional IDET procedure.  A physical therapy note on December 10, 2002 noted the employee’s pain rating of a 1.5 out of 10, and noted “Significant decrease in pain over the last 3 weeks” following the IDET.  On followup with Dr. Anderson on February 13, 2003, the employee rated his pain at 2/10;  Dr. Anderson noted:  “He reports that his back after discharge has significantly improved.”  Specifically pertinent to the present claim, Dr. Anderson diagnosed:  “3. Left subacromial bursitis, resolved.”  

The employee had additional left side cervical spine facet injection at Advanced Pain Centers of Alaska on May 20, 2003.  A second four level cervical spine IDET procedure was performed on June 17, 2003.  Additional cervical facet injections were performed on July 15, 2003.  A third cervical / thoracic IDET procedure was performed on August 12, 2003.  

At the request of the employer, the employee was scheduled for an evaluation with Stephen Marble, M.D., on September 19, 2003.  Dr. Marble noted:  “Mr. Peratrovich failed to keep his appointment.  Dr. Marble completed a review of Mr. Peratrovich’s medical records prior to the appointment and that review is provided herein.”  The employee testified that he was only a few minutes late for his appointment, no more than 15 minutes.  Dr. Marble provided the employer with a report of his review of the employee’s medical record he performed prior to the employee’s scheduled appointment.  

The employer rescheduled the employee with Patrick Radecki, M.D., from the same facility as Dr. Marble on October 10, 2003.  Dr. Radecki performed range of motion testing which he interpreted as being essentially normal and symmetrical.  He diagnosed:  

1. Cervical Sprain.

2. Left shoulder sprain with impingement syndrome, resolved.  

3. Degenerative cervical disk disease, multilevel, with exacerbation of symptomatology and facet arthropathy somewhat waxing and waning in nature.  This would be relative to symptoms only in the facets. 

4. Preexisting thoracic disk degeneration and spondylosis with thoracic degenerative arthritic changes and facet arthropathy as well as possible thoracic disk protrusion at T6-T7 to the left, possibly related to the injury of August 27, 2001.  

5. Some element of nonphysiologic altered sensation in the left side of the neck and left arm with this in addition to chronic subjective pain complaints in the region of the left neck.  

6. Resolved left subacromial bursitis, if previously present.  

Dr. Radecki opined that the employee’s current subjective complaints are not related to the August 27, 2001 industrial injury.  Further, he opined that the pain complaints over the scapula have “no physiologic basis and that in the neck has no obvious contributing factor other than his preexisting degenerative joint disease.”  Dr. Radecki opined that no further treatment was necessary, and that the employee’s condition was medically stable and incurred no PPI.   Dr. Radecki noted that the employee continues to work in his normal occupation without restrictions.  

Based on Dr. Radecki’s report, the employer controverted ongoing medical benefits, TTD, TPD, PPI, and reemployment benefits, on October 23, 2003.  On December 26, 2003 the employee filed his claim.  The box “Unfair or frivolous controvert (denial)” was the only box checked by the employee.  In the “Reason for Filing Application,” the employee wrote:

I was controverted by the insurance co.  I have not been working for a month hoping things would get better but I am still in pain.  My doctor has another couple of options she would like to try to fix my neck & shoulder.  I did not have any of these pains before this injury so I would like to take any means necessary to fix them.  

On January 12, 2004 the employer again controverted, denying “ongoing medical benefits, TTD TPD, PPI and voc rehab benefits.”  The controversion was based on the October 10, 2003 report of Dr. Radecki.  

Based on the disputes between the employee’s and employer’s physicians the Board ordered an SIME with Thomas Gritzka, M.D., on June 22, 2004.  Dr. Gritzka performed a physical examination, as well as a thorough records review of the employee.  Dr. Gritzka diagnosed:  

1. Chronic cervical sprain superimposed on antecedent cervical degenerative spondylosis.  

2.
Chronic thoracic sprain superimposed on antecedent thoracic spondylosis, status post IDET procedure T6-7/T7-8.  The guid to the examinee’s left shoulder; he described a mechanism of injury that could reasonably be expected to produce an inter derangement of the left shoulder.  

At page 12 of his SIME report, Dr. Gritza opined that the employee’s 2001 injury produced the employee’s need for medical treatment.  Especially pertinent to the present dispute was his statement:  “With regard to the shoulder, without further interim studies, it cannot be stated whether the examinee has any antecedent or predisposing conditions in his left shoulder or whether the . . . 2001 injury is the sole and only cause of his left shoulder symptoms.”  With regard to the employee’s shoulder treatment, Dr. Grizka recommended an MRI arthrogram of the left shoulder.  In addition, he recommended a radioactive bone scan with SPECT imaging.  Dr. Gritzka recommended continued conservative care (physical therapy and anti-inflamatories).  

An MRI was conducted on August 24, 2004.  The radiologist diagnosed:  “No evidence of rotator cuff tear.  Mild arthritic changes of the AC joint without impingement.  No other pathology defined.”  The addendum provides:  “One very small punctuate area of bright signal is seen on T2 weighting at the anterior margin of the insertion of the suprspinatus tendon. . . No complete thickness tear is seen.”  

Upon Dr. Anderson’s departure, the employee began treating with Gregory Polston, M.D., at Advanced Pain Centers of Alaska.  In his September 28, 2004 report, Dr. Polston noted the employee’s reported neck and thoracic pain was at level 4/10 and diagnosed degenerative disc disease of the cervical spine.  Dr. Polston recommend proceeding with the RACZ catheter procedure.  This procedure was done on December 13, 2004.  In his March 15, 2005 letter to the employer’s adjuster, Dr. Polston requested authorization to perform additional facet injections.  Dr. Polston noted:  “Hopefully we would be able to perform only the intraarticular steroid injections and get his pain better managed.  Overall the patient has continued to show improvement since his IME in June of 2004.”  The interarticular steroid injection in the cervical facet at C3-4, C4-5, and C-5-6 on the left was performed on May 24, 2005.  In his June 13, 2005 “Progress Report,”  Dr. Polston noted:  “The patient reports that he had 75% improvement with the injection.”  

In his October 24, 2005 Progress Report, Dr. Polston noted “the patient’s complaints have been consistently more in the shoulder” and the employee rated his pain at a level 3/10.  He also noted the employee has increased pain with movement of the arm overhead.  Dr. Polston noted he would like to refer the employee “to orthopedics for further evaluation of the shoulder.”  

On referral, the employee was seen by Jeffrey Moore, M.D., on November 29, 2005 with complaints of “difficulty with overhead lifting activities.”  Dr. Moore diagnosed left shoulder recurrent impingement, possible small rotator cuff tear supraspinatus area, and recommended a repeat MRI.  The MRI report from December 3, 2005 revealed:  “1.  Mild to moderate acromioclavicular DJD with probable mild partial thickness bursal surface tear of the suprospinatus.  No full thickness rotator cuff tear is evident.  2.  Degenerative change versus tear is seen within the superior labrum.”  In his December 6, 2005 report, Dr. Moore noted no “significant improvement [of the shoulder] despite prolonged conservative management and previous injections.”  Dr. Moore recommended an arthroscopy with distal clavical excision and acromioplasty to repair the possible rotator cuff tear.  

Again at the request of the employer, the employee was re-evaluated by Dr. Radecki on January 26, 2006.  Dr. Radecki noted that the employee’s pain complaints in 2006 were entirely different than his earlier evaluation of the employee.  Dr. Radecki opined that any shoulder complaints would be degenerative in nature, noting:  

Thus, more likely than not his 2004 findings on his MRI are not due to an injury of August 27, 2001.  The reason behind that is because when I saw him on October 10, 2003, his shoulder was pain free with excellent and full range of motion bilaterally.  That suggests that he has developed new complaints or problems relative to the left shoulder since 2003.  In the absence of a new injury, the aging process is more likely to have contributed to a possible slight increase in degenerative change in his left shoulder accounting for some of the changes on the 2005 MRI which were not present on the 2004 MRI.  An injury from August 27, 2001 would have been on nboth MRI’s.  Acromioclavicular joint arthritic change is due to age and not due to a one-time tug on the shoulder.  

Dr. Radecki opined that the employee’s work in 2001 was not a substantial factor in his current need for shoulder treatment.  Dr. Radecki opined that an arthroscopic evaluation would be reasonable but not attributable to his 2001 sprain.  

In his May 12, 2006 response to an inquiry by the employer, Dr. Polston answered “yes” to whether he believed the employee’s shoulder condition had changed so much since the 2004 SIME, that the employee now required surgery.  He answered “yes” to whether he believed the employee’s condition worsened with his work for another employer after his work with the employer was done in 2001.  And finally he answered “yes” that the current diagnosis was a result of both injuries with both employers.  

Dr. Polston also testified by deposition on December 7, 2006.  He testified that it is not uncommon when treating multiple body parts that one pain generator may mask the pain from another part, such as cervical pain overriding shoulder pain.  (Dr. Polston dep. at 12).  He believes that the employee’s partial rotator cuff tear is related to the employee’s 2001 work injury.  (Id. at 13).  Dr. Polston testified that the employee’s continued overhead work, post 2001 injury, could account for the changes seen in the most recent MRI’s.  (Id. at 16).  He testified that the natural progression of the employee’s shoulder injury now necessitates surgical intervention.  (Id. at 19).  He testified that in his opinion, the injury in 2001 set in motion the events that eventually led to the necessity of shoulder surgery.  (Id. at 42 - 43).  

Dr. Radecki also testified by deposition on December 8, 2006.  He testified that he disagrees with Dr. Polston’s diagnosis of a small rotator cuff tear based on a lack of definitive evidence.  (Dr. Radecki dep. at 6).  He testified that the “tiny amount of high signal intensity” shown in the 2005 MRI would be considered “normal” for a person of the employee’s age, akin to finding a grey hair.  (Id. At 9).  Dr. Radecki testified that he agrees with Dr. Anderson’s original opinion that the employee’s shoulder condtion (the bursitis), had completely resolved by February 13, 2003.  (Id. At 15).  Dr. Radecki based his opinion on the lack of pain complaints, normal range of motion, normal palpation with no impingement maneuvers positive and the employee’s denial of any pain complaints in 2003.  (Id. At 21).  Dr. Radecki noted the difference in the employee’s history of lack of any shoulder pain complaints in 2003 and upon examination in 2006, his recollection of daily shoulder pain since 2001;  also his recorded decrease in range of motion from normal in 2003 to limited in 2006.  (Id. At 27  - 27, 33).  

The employee testified at the December 13, 2006 hearing that his shoulder has never been “normal” since his August 2001 injury.  He testified that he only has received TTD from November 2002 through March of 2003, and that during the other times he has been able to work through the pain.  He testified that he has had no new traumatic injury to his shoulder since August of 2001.  Joey Merrick also testified at the December 13, 2006 hearing.  He is the Business Manager of the Laborer’s Union to which the employee has belonged since 1979.  He described the employee’s reputation in the industry as “incredible” and stated that the employee was “extremely hardworking.”  

The employer argues that the employee’s claims for a finding of frivolous or unfair controversion and continuing medical benefits must be denied and dismissed as untimely under AS 23.30.110(c).  The employee filed his claim on December 26, 2003;  all benefits were again controverted on January 9, 2004, and no affidavit of readiness was timely filed.  Furthermore, if not barred, the employer asserts that it had ample medical evidence upon which to legally controvert.  Finally, the employer argues that a preponderance of the evidence, in particular the objective radiographic evidence, demonstrates that any shoulder condition the employee now complains of is not related to the August 2001 industrial injury, but some subsequent event or employment.  Accordingly, the employer argues that the employee’s claims are not compensable, and attorney’s fees may not be awarded.  

First, the employee argues that the employer has twice exceeded its one allowed change of physician, and that the reports and testimony of Drs. Marble and Radecki must be stricken from the record for all purposes.  The employee asserts that the employer exercised its right to one change of physicians when it sent the employee to Dr. Dietrich in August 2002.  Accordingly, the employer’s evaluation by Drs. Marble and Radecki were impermissible and must be stricken.  The employee asserts that without these reports and testimony, the employer cannot rebut the presumption that the employee’s shoulder condition is a compensable, work-related condition.  The employee asserts that his claim is not barred under .110(c) as he only petitioned for a finding of frivolous and unfair controversion in December of 2003, and that the running of .110(c) was tolled during the SIME process.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.      Admissibility of Dr. Radecki’s reports and testimony. 

AS 23.30.095(e) provides in pertinent part:  “The employer may not make more than one change in the employer’s choice of a physician or surgeon without the written consent of the employee.”  Opinions from physicians found to be an excessive change are generally excluded for all purposes.  (Richards v. American Linen Supply, AWCB Decision No. 02-0271 (December 19, 2002)).  In the present case, we find the evaluation by Dr. Dietrich on August 29, 2002 (five days after his colleague’s evaluation on August 24, 2002) to be part of a panel employer’s evaluation.  We find this was not a change of physicians.  We find that Dr. Marble did not provide an evaluation of the employee when scheduled for September 19, 2003.  We find the employee arrived late (admittedly just a short time), and Dr. Marble offered no opinions or diagnoses, simply a summary of the records to date he prepared prior to the employee’s scheduled appointment.  We find this is not a change of physicians.  Accordingly, we find that the employer’s re-scheduling the employee’s appointment with Dr. Radecki on October 10, 2003 (at the same facility as Dr. Marble), to be the one authorized change of physician by the employer.  Accordingly, we conclude that Dr. Radecki’s reports and testimony are admissible and properly before the Board.  

II.
Whether the employee’s claims are barred under AS 23.30.110(c). 

AS 23.30.110(c) provides in pertinent part: “If a claim is controverted by the employer and the employee does not request a hearing for a period of two years following the date of controversion, the claim is denied.”  We note this time limit runs by operation of statute.  Dismissal under AS 23.30.110(c) is automatic and non-discretionary. 

AS 23.30.110(c) requires an employee to prosecute his or her claim in a timely manner once he or she files a claim, and it is controverted by the employer.   Only after a claim is filed, can the employer file a controversion to start AS 23.30.110(c).   Our regulation, 8 AAC 45.050(a), provides for commencing proceedings “by filing a written claim or petition.”  Moreover, 8 AAC 45.050(b)(1) provides, “A claim is a request for compensation, attorney’s fees, costs or medical benefits . . . under the Act.”  

We find the employee filed a claim for the purpose of §110(c) when he filed his claim for a finding of frivolous or unfair controversion on December 26, 2003.  When the employer controverted in January 2004, it did not specifically controvert the only item sought on the Board prescribed form.   Accordingly, we find the strict requirement of AS 23.30.110(c)  have not been met, and conclude the employee’s claims are not time-barred.  

III.
Whether the employee’s shoulder condition continues to be compensable.  

"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., at 316.  The presumption can also attach with a work-related aggravation / acceleration context without a specific event.  See, Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  

Application of the presumption is a three-step process.  See, Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is then compensable if the work is a
 substantial factor in bringing it about.  Burgess, 623 P. 2d at 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).

The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger Court also explained that there are two possible ways to overcome the presumption:  (1)  produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, 693 P. 2d at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).

If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 

Applying the presumption analysis described above to the evidence in this claim, we find as follows:  We must first consider whether the presumption attaches.  We find, based on the testimony of the employee, and the reports and testimony of Dr. Polston and reports of Dr. Moore, that the employee’s current shoulder condition and need for continued medical treatment is related to his August 2001 injury and/or work exposure, that he has attached the presumption that his claimed condition is compensable.  

We next determine whether the presumption is rebutted.  We find, based on the reports and testimony of Dr. Radecki, as supported by the radiographic evidence, that the employee current shoulder condition and need for treatment is no longer related to his August, 2001 injury.  We do so without weighing credibility, and accordingly find that the employer has rebutted the presumption that the employee’s current shoulder condition is related to his work in 2001.  

Because the employer has rebutted the presumption, we review the record as whole to determine whether the employee has proved his claim, by a preponderance of the evidence, that the August 2001 work injury is a cause of his alleged current disability and need treatment.  We find he has not. 

We give the most weight to the opinions and testimony of Dr. Radecki, as supported by the objective, radiographic evidence.  Dr. Radedcki, bases his opinion on objective radiographic evidence that shows a change in the employee’s shoulder condition between 2004 and 2005.  This new injury or development is further supported by the employee’s then treating physician, Dr. Anderson, who in 2002 found that the employee’s shoulder condition had fully resolved.   Dr. Mayhall also found in 2002 that the employee’s shoulder bursitis had fully resolved.  All the radiographic evidence prior to 2005 revealed a normal shoulder.  In light of the radiographic evidence, we give less weight to the opinions of Drs. Polston and Moore.  

Based on a preponderance of the medical evidence, in particular the substantiated objective record, we conclude that the employee’s current shoulder condition and need for medical treatment are no longer related to the August 2001 industrial injury.  We conclude the employer is not liable for the  continued medical care for the shoulder condition.  Because we find the employer had ample, credible medical evidence upon which to controvert, we find no frivolous or unfair controversion.  As the employee has not prevailed on his claim, his associated claim for attorney’s fees and costs is also denied.  


ORDER
1. The employer did not exceed its permissible change in physician, and Dr. Radecki’s reports and testimony are admissible.  

2. The employee’s claims are not barred under AS 23.30.110(c).  

3. The employee’s current shoulder condition and need for medical treatment is no longer related to his August 27, 2001 injury, and is not compensable.  

Dated at Anchorage, Alaska on February 16, 2007.
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Robert Weel, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MICHAEL A. PERATROVICH employee / applicant; v. Q.A.P., employer; LIBERTY MUTUAL INS. CO., insurer / defendants; Case No. 200117418; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on February 16, 2007.






Jean Sullivan, Clerk

�








� Effective November 7, 2005, the work injury must be the substantial factor in bringing about the disability.  The employee’s August 27, 2001 date of injury pre-dates this statutory change.  
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