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DECISION AND ORDER

AWCB Case No.  200019287
AWCB Decision No.  07-0033

Filed with AWCB Juneau, Alaska

on February 23, 2007


On January 16, 2007, in Juneau, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard three preliminary legal issues to be determined before this matter goes to hearing on the merits of the claim on March 14, 2007.  Attorney Chancy Croft represented the employee.  Steven D. Seley, President of Pacific Log & Lumber represented the employer (“employer”). Attorney Timothy McKeever represented Alaska National Insurance Company, the insurer for Pacific Log & Lumber (“insurer”).  The Board held the record open to permit the insurer to file the legislative history regarding HB 419, which was passed by the Alaska Legislature in 2000, and amended AS 23.30.041(k).  The Board received the legislative history on January 19, 2007.  

In order to provide the insurer and employee sufficient time to arrange the employee’s attendance at an employer’s medical evaluation, the Board entered an oral order on February 6, 2006, directing the employee to attend an insurer’s medical evaluation.  On February 9, 2007, the parties submitted a partial compromise and release agreement to the Board resolving two of the preliminary issues.  The Board, in this Decision and Order shall address the remaining legal issue.  The record closed when the Board next met on February 13, 2007.


ISSUE

Whether the insurer, alone, over the opposition of the employer, has the right to request the employee to submit to a medical exam under AS 23.30.095(e)?


SUMMARY OF THE EVIDENCE

I. Medical, Rehabilitation and Procedural History
The recitation of facts shall be limited to those necessary to determine the legal issue before the Board.  The employee, Steven J. “Hap” Seley, was seriously injured on October 14, 2000, while working for the employer, Pacific Log & Lumber.  At the time, he was 27 years old.  The employee was struck in the face when a piece of metal sheared off and came through the guard of a wood chipper.
  The employee was first transported to the Ketchikan General Hospital and then to Harborview Medical Center in Seattle.
  The employee suffered a closed head traumatic brain injury, depressed skull fracture, sinus and facial fractures, which required extensive treatment.  After sinus, facial and skull reconstruction surgery, and other procedures at Harborview, he was discharged to home on October 23, 2000.
  The employer and insurer accepted the employee’s claim. 

Pacific Log & Lumber is owned by the employee’s parents.  His father, Steven J. Seley, Jr., is the President of Pacific Log & Lumber.
  Additionally, the employee’s father owns Seaborne Marine, an employer for whom the employee had worked prior to his injury.

The employee returned to work in December 2000, working intermittently through August 2004.
  He started out “wandering around” and then progressed to banding lumber together.
  He switched back and forth, working for either Seaborne Marine or Pacific Log & Lumber.  His work included supervising the millwork, which included assigning alternative work during equipment breakdowns, and performing the duties of employees who were absent from work, such as operating chip trucks, sawdust trucks, dump trucks, forklifts, backhoes and bobcats.
  The employee encountered problems with mounting fatigue due to recurrent headaches when working at the sawmill, and was fired in 2004 when he failed to appear for work due to oversleeping.
  During the summer of 2004, the employee was employed to transport workers from Ketchikan to the mill site on Gravina Island via skiff, but was eventually terminated from that job for the same reason.
 

Upon referral, the employee was evaluated by a multi-disciplinary team at the Harborview Rehabilitation Medicine Clinic in March 2002.
  Among those with whom he consulted was Dawn Edhe, Ph.D., for a neuropsychological evaluation.  Dr. Edhe indicated extensive collaboration between vocational rehabilitation and any employer of the employee would likely be required to return the employee to work.  Dr. Edhe indicated that the employee’s continued subtle deficits put him at risk for mistakes on the job; thus, a vocational rehabilitation plan must consider either modifications of job duties or strategies to assess safety and performance at the job site, and recommended a gradual return-to-work plan versus a full-time return to work.
  At that time, she recommended that the employee consider lumber mill work in a lesser capacity versus other vocational re-training.  The vocational rehabilitation team recommended a two-week regimen in intensive cognitive higher balance training in the Seattle area to address the employee’s cognitive deficits, but the employee was reluctant at that time.
 

At the employer’s and insurer’s request, the employee was evaluated by Barbara Jessen, M.D., and Jeffrey Powel, Ph.D., in December 2002.
  Both physicians opined the employee incurred a severe closed head injury that was work-related; that the employee had residual cognitive deficits and chronic headaches due to the work accident.
  Dr. Powel indicated that based upon the employee’s closed head injury he would have enduring and permanent effects that diminish his cognitive capacity, executive functioning and endurance.

In early 2003, the employee was placed in a less demanding position at work, as the lead man for the mill’s barge camp program.  Dr. Rice found the new position to be much less pressured and a better fit for the employee’s disabilities.

Upon reaching medical stability, the employee was rated with a permanent partial impairment (“PPI”) of 32 percent.  The employee was paid PPI benefits in a lump sum in 2003, totaling $56,640.00.
  
Peter Rice, M.D., treated the employee for post-traumatic severe headaches, depression and risk of seizure.  He encouraged the employee to explore a wide variety of rehabilitation options, based upon his post-traumatic chronic headaches, job limitations and the effects of his current employment on his health.
  

By January of 2004, Dr. Rice determined the employee’s work situation was not acceptable over the long term.  He counseled the employee to pursue other work that was less stressful and demanding.  In the short term, Dr. Rice advised the employee to reduce his working hours significantly, to only six hours a day, five days a week.

On January 9, 2004, the employee sought a reemployment eligibility evaluation and a compensation rate adjustment.
  Both the insurer and the employer answered the claim admitting an eligibility evaluation was appropriate.
  

In 2004, the employee was terminated from the jobs he held with Seaborne Marine and Pacific Log & Lumber because he was unable to arrive at work in a timely fashion due to fatigue that prevented him from waking in the morning.
  The employer resumed payment of temporary total disability (“TTD”) benefits beginning December 3, 2004, retroactive to August 26, 2004.
  

At a follow-up appointment on September 14, 2004, Dr. Rice noted the employee was fired from his job three weeks prior and felt much better since he has not been working.  Dr. Rice reiterated former reports that the employee struggles with chronic headaches from the facial trauma, and the headaches are made worse by work activities.  Dr. Rice characterized the employee’s attempts to work as heroic because he had been working for the last couple of years at the sawmill where his trauma occurred.  Dr. Rice indicated the employee was paying a very steep price for his work injury in terms of both pain and debility, both at work and off of work.  Dr. Rice determined the employee was disabled from the work he has been attempting to do, and expected the employee’s condition would improve initially just from being off work.  He indicated the employee would ultimately need to be retrained to engage in some less stressful job.
  

Dr. Rice reiterated his belief that due to his disability, the employee was unable to work in the mill foreman position or any other occupation until he received both further medical treatment and vocational training.  Dr. Rice supported the employee’s enrollment in a chronic pain treatment program.

At a December 8, 2004 pre-hearing conference, the insurer increased the employee’s compensation rate to $762.00 a week.
  

In April 2005, the employee began a multidisciplinary pain program, during which time he was weaned off all opioid pain medications.  As a result, the employee reported he was thinking more clearly and his strength, endurance and flexibility were improved.
  Steven Chan, M.D., of the University of Washington Pain Clinic, reported the employee gradually and systematically increased his strength, endurance and flexibility, but that the employee’s ability to count repetitions of exercises and track a sequence of tasks deteriorated in the late afternoon secondary to the employee’s cognitive difficulties from his brain injury.
  Upon conclusion of the program, the employee was found to be medically stable.
  Restrictions were placed upon his work activities.  In an eight hour day he was able to stand for one to two hours at a time for no more than three to four hours in a day; he was able to sit for one to two hours at a time for no more than four to five hours in the day; he was able to walk one hour for no more than three to four hours in a day.  Additionally, lifting was limited, as were physical activities.

Within two weeks of completion of the three-week program at the University of Washington, the employee was returned to opioid therapy with methadone.

On August 10, 2005, Dr. Rice’s opinion of the employee’s status was summarized as follows:  (1) the employee was unable to work eight hours a day, day in and day out; (2) the employee could not regularly work a 40 hour week; (3) the employee can perform jobs in which he can control his work hours and conditions; (4) being able to work will help the employee to accommodate his pain; (5) while pain management helped the employee, he still requires Methadone; (6) the employee has not abused his prescription medications; (7) the employee has chronic headaches, which are a direct result of his October 14, 2000 injury; (8) the employee’s headaches are aggravated by daily activities and normal every day stressors; (9) given the employee’s age, performing any regular full time employment is not in the employee’s best interest; and (10) Dr. Rice believes it is in the employee’s best interest if the insurer accommodates the employee’s ability to work part time or “odd lot jobs,” enabling the employee to contribute to his family and community and provide him with the security of income.
  Dr. Rice confirmed the summary accurately reflected the employee’s condition.

At the employer’s request, the employee was again evaluated by Dr. Jessen and Dr. Powel in October 2005.  Dr. Powel found the employee has cognitive deficits as a result of the work related injury.  However, based upon Dr. Powel’s impression that the employee did not put forth his best effort during testing, Dr. Powel was unable to objectively define the residuals of a cognitive nature to the employee’s work injury.
  Based upon the extent of the employee’s injury, Dr. Powell expected the employee to experience difficulties such as increased vulnerability to fatigue, difficulty modulating mood, and difficulties initiating problem-solving or planning in new situations.  Dr. Powel indicated it was not reasonable for the employee to work full-time and become so exhausted that he has no energy to tend to his personal life and execute his parenting responsibilities.  Dr. Powel further noted that the observations of staff at the University of Washington Pain Clinic support the contention that the employee has limited ability to tolerate a full time schedule.
  However, Dr. Powel suspected that the alleged lack of effort put forth by the employee in the testing was perhaps a lapse of judgment driven by litigation forces.  He opined that the employee’s presentation did not reflect the employee’s best effort and was not explained on the basis of emotional overlay or pain, in spite of pain behavior noted during testing.

Dr. Jessen reevaluated the employee on October 15, 2006, after having reviewed Dr. Powel’s October 14, 2006 report, which Dr. Jessen noted was very important in helping her understand the validity of her observations and clarifying the employee’s condition.
  Dr. Jessen opined the employee did not need any specific treatment to aid the employee in coping with his cognitive deficits.  Despite Dr. Powel’s impression the employee could not work full-time, Dr. Jessen relied upon the pain clinic’s report that the employee could work an eight hour day and noted that the employee’s frequent use of marijuana and use of narcotics may be sapping the employee of energy and motivation.
  

Based upon Dr. Jessen’s experience with individuals with post closed head injuries, she had not found that complaints of fatigue, such as the employee’s, are common when the individual has recovered as well as the employee.  Further, Dr. Powel’s report substantiated Dr. Jessen’s concern that there was evidence of symptom magnification in the employee’s history.  She opined that this evidence makes the employee’s self-described limitations unreliable for planning and rating purposes.
  

Both before and after the October 4-5, 2005 EME appointments, the insurer engaged a private investigator to videotape the employee’s activities.  The videotapes were provided to Dr. Jessen and Dr. Powel after their October 4-5, 2005 examinations.  After review of portions of the videos, in a follow-up report Dr. Jessen opined the employee’s ability to function both physically and intellectually was excellent.  She felt that the inconsistency between what the employee told her regarding his activity level and what she observed him doing on the video tapes represented a conscious effort on the part of the employee to mislead her regarding his physical and psychological functioning.
  After review of the video tapes of the employee’s activities, in his follow-up report Dr. Powel found the employee’s presentation of himself to be not credible and intended to manipulate the evaluation process.

Based upon the November 2005 reports of Dr. Jessen and Dr. Powell with regard to the surveillance, the employer and insurer filed a petition seeking a determination under 
AS 23.30.250(b) that the employee had engaged in fraud.
  The employee opposed the petition for a finding of fraud.
  The insurer continued to pay medical benefits and the expenses of the rehabilitation specialist for purposes of determining the employee’s eligibility for reemployment benefits.  The insurer suspended benefits that were being paid under AS 23.30.041(k) on December 30, 2005, based upon the insurer’s prior payment of AS 23.30.041(k) benefits in a lump sum.

Meanwhile, on December 21, 2005, the employee was found eligible for reemployment benefits based upon Dr. Rice’s predictions that the employee was unable to return to his job at the time of injury or any jobs the employee held since 1990.
  The employee selected Giorgianne Maziarka as the Rehabilitation Specialist to develop his reemployment plan.
  

A plan was developed for the employee on April 25, 2006, which called for the employee to be retrained to operate his own landscaping business as a Laborer / Handyman.  The estimated cost of the plan was $31,200.00.  The employee’s net earnings for the first year were estimated at $35,000.00.
  The insurer did not approve the plan.

On May 1, 2006, the employer questioned the insurer’s desire to reach a fair resolution of the issues in this matter and advised the insurer that the employer felt the insurer was remiss in fulfilling its obligations as the carrier.
  On May 8, 2006, Russell, Tesche, Wagg, Cooper & Gabbert withdrew as counsel for both the employer and carrier.  On May 12, 2006, Ms. Maziarka informed the Reemployment Benefits Administrator (“RBA”) that the insurer did not approve the reemployment benefits plan for the employee’s self-employment because the insurer did not feel the plan was well structured.
  Holmes, Weddle & Barcott entered its appearance on behalf of the insurer on May 18, 2006.  Specific notice was provided that the firm did not represent the employer, Pacific Log & Lumber.

An informal rehabilitation conference was held on July 5, 2006, to address the status of the development of the employee’s reemployment plan.  The conference clarified that the employer was not represented by Holmes, Weddle & Barcott and the firm represented only the insurer.  Mr. Seley, the employee’s father, represented the employer.  

The employee indicated his willingness to pay additional monies towards the plan.  Further, he claimed the PPI lump sum previously paid does not entitle the insurer to a credit and that .041(k) benefits are owed.  The employer expressed it wishes to see the employee return to work and was willing to review and approve the plan.  The employer indicated it is aware of the employee’s capabilities and fully supports the plan, as the employer feels the plan is in the employee’s best interests because it will accommodate the employee’s physical limitations.  The insurer asserted that if the employer signed the plan, the insurer would not be bound to pay for a plan it did not approve.  The insurer explained its refusal to approve the plan was based upon plan costs exceeding the $13,300.00 maximum, testing results which showed the employee does not have the aptitude required to succeed, unidentified start up costs, and very little course work outlined to warrant a full two year plan.
  Rehabilitation Specialist Maziarka indicated that although the plan costs exceed $13,300.00, it was expected that the first 24 months of income would provide the financial resources needed beyond $13,300.00 to buy equipment for the self-employment plan.  She further explained that the $13,300.00 would be absorbed into the beginning of the plan for basic courses at Ketchikan campus, the purchase of an equipment trailer and possibly a dump truck.

After the informal rehabilitation conference, the insurer provided additional details upon which it relied to support its belief that the proposed reemployment plan did not meet the standards of the Act.
  The employer submitted additional argument in favor of the reemployment plan.
  Additional correspondence from the insurer regarding the remunerative employability rate was submitted to the RBA as well.
  In response to the counter-arguments on the remunerative employability rate, the RBA opined that the Board would set the rate “somewhere in the range of $14.65 to $18.26 per hour.”
  The parties ultimately agreed to a stipulated remunerative employability rate of $17.28 per hour.

The employee requested that the RBA review and approve or deny the reemployment plan developed for the employee.
  The RBA issued a denial because the cost of the plan exceeded $13,300.00.  The estimated cost of the plan was $31,200.00, which covered needed equipment, tools, supplies, and insurance and licensing.  The estimated length of the plan was two years and it forecast that monies earned the first year of business would be turned back into the business venture to pay for costs of the plan.  The RBA indicated he was unable to approve or deny the reemployment plan without further information and documentation.  He instructed the plan must be scaled down in cost and brought within the limit of $13,300.00; otherwise, the plan would be denied.  He added that the rehabilitation specialist should consult with the employee with regard to how to reduce the cost of the plan.  The RBA additionally requested additional evidence of the labor market survey contacts used by the rehabilitation specialist to enable the RBA to verify the viability of services, products offered and more details with regard to billing, contracts and projected income of the business.

Mr. Seley, on behalf of the employer, suggested that the RBA approve the plan.  He argued that the plan involves a $20,000 capital investment cost for a 6-ton trailer and dump truck, and that the plan calls for only $6,700 in excess of “the $13,300 responsibility of the employer.”  He asserted that, beyond this capital investment, the projected plan “costs” would be defrayed by projected business income, and there would in fact be no “cost” to the plan in excess of the capital investment.

Ms. Maziarka, the rehabilitation specialist indicated she was unable to provide the information requested by the RBA, as it would require a great deal of time and effort.  She further explained that the employee’s plan was to utilize the maximum allowed under AS 23.30.041(l), $13,300.00, to cover the initial start-up costs of the business that would enable the employee to be self-employed as a laborer / handyman and obtain a trailer to transport the equipment the employee already owned.  She further explained that under the plan, the employee would use the initial earnings of the business to purchase a dump truck and / or obtain a loan from the bank or a family member to purchase the dump truck.
  

Ms. Maziarka summarized the limitations caused by the employee’s traumatic brain injury and the job accommodations suggested for persons suffering from brain injuries.  She relied upon Dr. Rice’s opinion that the employee cannot work a regular 40 hour week and requires the flexibility of self-employment to control his work hours and activities, as his symptoms allow.
  She indicated the employee’s motivation to return to work, transferable skills, residual functional capacities and the need for continued support were taken into consideration when the plan was developed.  She emphasized the support available to the employee through his family members who are able to provide assistance to the employee with bookkeeping, bidding and obtaining jobs.  She noted that the “Seley” name is well known in Ketchikan, providing the employee with many contacts, as well as contacts he will have through his father.  Ms. Maziarka anticipated the employee would have had an excellent opportunity to establish and promote his business, given the high demand in Southeast Alaska for construction laborers.

In Ms. Maziarka’s opinion, self-employment is the only viable option to return the employee to the workforce.  She indicated he was not employable in the general workforce because he is unable to sustain a regular schedule given his residual functional capacities.  The only jobs to which the employee would have access, according to the Rehabilitation Specialist, are jobs within the “odd-lot” category, and would require job development; on-the-job training; sensitivity training; on-going long-term support; and a significant amount of flexibility, understanding and compassion from an employer.

On September 22, 2006, the employee filed a claim for TTD benefits from October 2, 2005 and continuing or in the alternative to obtain temporary total disability benefits from October 2, 2005 and continuing.  Additionally, the employee sought a determination that he is “odd-lot” and should no longer be involved in the rehabilitation process.

On October 3, 2006, the insurer asserted that Ms. Maziarka’s September 14, 2006 letter created a stalemate.  Further, the insurer asserted that in order to permit the reemployment process to proceed, Ms. Maziarka must be replaced with another rehabilitation specialist.

The employee requested that the RBA determine that rehabilitation for the employee is not feasible and declare the employee no longer involved in the rehabilitation process based upon the employee’s assertion that pursuant to Ms. Maziarka’s opinion he was PTD.  The employee based his request on the lack of a proposed plan within the statutory limits; the insurer’s objection to the only plan proposed; and the rehabilitation specialist’s opinion that without approval of the proposed plan, the employee is not employable.

An Informal Rehabilitation Conference was held on October 30, 2006.  The issues addressed at the conferences were the employee’s reemployment benefits plan and whether vocational rehabilitation is feasible for the employee.  Discussions were, in relevant part, as follows:

A self-employment reemployment benefits plan was written for employee by Specialist Maziarka.  That plan was submitted for review on 08/23/2006 and more information and documentation was requested. On 08/30/2006 Specialist Maziarka replied and said that the amount of work requested was not feasible for her too do.  She says, employee presents a special case of needs that can only be met by an unusually strong support system.   Specialist notes that the part time reemployment benefits plan was the only feasible alternative for employee under the circumstances of his abilities and limitations.  Specialist noted that in her opinion employee is not feasible for full-time regular employment based on the limitations placed on employee by Dr. Peter Rice, attending physician. 

Employer notes that they have hired an independent rehabilitation specialist to provide the information and documentation requested by RBA per the 08/23/2006 plan review letter.  

. . .

Employee notes that he has not been paid benefits for sometime and he has had to sell his truck.  Employee notes frustration overall with workers compensation system.  Employer was not sure of how much PPI benefits have been paid out to employee and at what point 41k would arguably start or begin for employee.   So far, Employee’s cooperation in the reemployment process has not been an issue to date. 

Employee requests that RBA make a decision as to whether he is feasible for vocational rehabilitation services based on the record and Specialist Maziarka’s opinion.  Employer says that RBA has no authority to terminate the VR process.  RBA suggested a formal rehabilitation conference could be set to decide the matter if the parties agreed.
  

The RBA directed the insurer to provide a written reply to the employee’s request that the RBA determine whether rehabilitation is feasible for the employee.  Additionally, the RBA directed the insurer to consult with the independent rehabilitation specialist it retained regarding the August 23, 2006 plan review letter.

The insurer asserted that the rehabilitation process must proceed because under 8 AAC 45.550(c), the RBA may only approve the plan, deny the plan, or find it incomplete and request additional information.  The insurer contended that because the RBA requested additional information, he was unable to make a further determination until it was received.  Further, the insurer asserted that there is nothing in the workers’ compensation statutes or regulations that allow the RBA to find the rehabilitation process is over unless the RBA finds the employee is ineligible, has not cooperated, or that the plan had been completed.  Based upon these arguments, the insurer contends the RBA cannot declare the rehabilitation process is not feasible and terminate it.  The insurer acknowledged it had retained a specialist to develop information needed to determine if the plan can be approved.  Further, the insurer implied that its specialist would make modifications to the plan so that it could be approved.  The insurer asserted that the RBA did not have the authority to declare the rehabilitation process concluded and that even if he did, the RBA should not exercise it.
  

Finally, the insurer acknowledged learning the intent of the plan was that the insurer be responsible only for the statutory maximum plan costs.  Therefore, the insurer noted that the only remaining missing information was a labor market survey for the services the plan proposes the employee offer.

The RBA determined, based upon the available record, that he did not have the authority to terminate the rehabilitation process unless he finds the employee is ineligible for reemployment benefits, has not cooperated or that a plan has been completed.  The RBA suggested that if the parties agreed, a formal rehabilitation conference could be held to determine if vocational rehabilitation services are feasible for the employee; that is, whether a valid reemployment benefits plan can be written for the employee that meets the criteria of AS 23.30.041.

The employee filed a workers’ compensation claim on November 20, 2006, appealing the decision of the RBA, which refused to terminate the vocational rehabilitation process.
  On November 30, 2006, the employee provided the insurer notice that he would not be attending the EME appointments scheduled in Seattle during the beginning of December.  The employee claimed, among other reasons, that the time of the evaluations was not reasonable and that he should not be required to travel out of Alaska and that traveling out of Ketchikan was not reasonable.

On December 4, 2006, the employee petitioned the Board, among other things, for an order determining that the insurer alone cannot schedule an EME but, instead, an EME must be requested by the employer or ordered by the Board pursuant to AS 23.30.095(e).  Additionally, the employee petitioned the Board to order that the insurer cannot subtract PPI payments made years ago from the amount currently owed to the employee as reemployment compensation.  The employee asserted that PPI payments were offset before August 26, 2004.

The insurer controverted all benefits on December 5, 2006 based upon the employee’s refusal to attend the EMEs scheduled by the insurer for December 5, 6 and 7, 2006.  Under AS 23.30.095(e), all benefits were suspended until the employee’s refusal to attend the EMEs ceased.

On December 21, 2006, the insurer filed a petition seeking an order compelling the employee to attend independent medical examinations scheduled by the insurer pursuant to AS 23.30.095(e).  The employee refused to attend the examinations scheduled for early December 2006, asserting that pursuant to AS 23.30.095(e) it was not scheduled by the employer.  The insurer contended that AS 23.30.095(e) requires the employee to attend EMEs set by the insurer because the insurer had not denied coverage under the employer’s policy and the insurer continues to be responsible for payment of any and all benefits to which the employee may be entitled.

The insurer did not admit any portion of the employee’s November 20, 2006 claim.  It asserted the employee continues to be involved in the rehabilitation process and, therefore, is not eligible for PTD benefits; and that the RBA did not abuse his discretion in determining he does not have the authority to terminate the rehabilitation process under the facts of this case.  Further, the insurer argued that the statute does not permit an appeal to be taken on the RBA's November 16, 2006 determination.

At a prehearing conference held on January 8, 2007, the Board directed the adjuster for Alaska National Insurance Company to coordinate all future EME appointments, if any, with the employee personally.  The adjuster was directed to contact the employee prior to scheduling appointments, ascertain the dates the employee is available for travel, and to then make the appointment accordingly.
  The employee opposed the insurer’s petition to compel him to attend an EME, asserting the insurer is not entitled to a Board order forcing the employee to attend, as the evaluation was improperly scheduled.
  

II. The Parties’ Arguments
A. Employee’s Argument that Alaska National Insurance Company Alone Cannot Request an EME

The employee requests that the Board interpret the plain language of AS 23.30.095(e) to mean the employee must attend an EME if requested by the employer.  The employee asserts that if the employer does not request the EME, the insurer cannot do so alone absent the employer’s consent. 

The employee contends it is clear that under the Alaska Workers’ Compensation Act, what you see in the language is what you get, and asserts numerous Supreme Court cases have reiterated this proposition.
  Further, the employee emphasizes that the courts
 and the legislature
 require the Act to be construed fairly and argues the best way of construing the Act fairly is to give the common meaning to the language itself.  The employee asserts there is obvious reason why the legislature used the word “employer” in AS 23.3.095(e) to mean only the actual employer and to not also include the insurance carrier.  The employee asserts that a reading of all of (e) together with (a) demonstrates a clear legislative intent to restrict the number doctors involved and in particular to prevent “doctor shopping.”  The employee contends that to allow the carrier and the employer to both participate in the EME process when their interests are not aligned would permit a total of four defense EME doctors and that interpretation would be unfair to the employee and frustrate the intent of the legislature.  

The employee argues that limiting the right to request an EME to the employer is compelled by the “clear and unambiguous” language of the statute, which refers only to an “employer” and does not mention “carrier.”  Based upon the distinct definitions of both “employer” and “carrier” in AS 23.30.395, the employee asserts that it is obvious the legislature recognized the difference and its use of one term or the other should be presumed intentional.  The employee supports his argument by pointing out that from one of the first sections of the Act, AS 23.30.011, to one the last, AS 23.30.280, the Legislature refers to both the employer and carrier or insurer.  The employee asserts that the Legislature's use of only one or the other in different sections of the Act is appropriate and cites as examples that the word “employer” cannot be interpreted to also mean “carrier” in .010(b), .015(g), .025(b), .075(a) and (b), .165(c) and .255(a) and (b).  Further, the employee notes that the use of “carrier” in .011 and “insurer” in .155(m) cannot reasonably be construed to include the employer.

The employee acknowledges the clear language of AS 23.30.095(e) might in some instances too confining.  The employee contends the Legislature provided a remedy for such a situation by permitting defendants other than the employer to obtain a Board order for an EME.  The employee asserts that requiring a Board order gives the Board the authority to insure the EME process is not abused by defendants and the rights of injured workers are protected.

B. Insurer’s Argument that Alaska National Insurance Company Alone Can Request an EME
The insurer asserts that the Act applies both to employers who choose to be self-employed and employers who choose to obtain insurance and makes it clear that when an employer chooses to purchase insurance, the insurer is obligated to pay all benefits which the employer is determined to owe under AS 23.30.025(b), which states: 

All policies of insurance companies insuring the payment of compensation under this chapter are conclusively presumed to cover all the employees and the entire compensation liability of the insured employer. . . 

The insurer argues that under AS 23.30.015(i), the Act explicitly grants the insurer all of the insured employer's rights under the Act.  When an employer purchases an insurance policy to cover its responsibilities under the Act, the insurer asserts that it stands in the shoes of the employer.  The insurer contends this proposition is supported by AS 23.30.015(g), which although it only mentions “employer,” the insurer asserts that the carrier is undoubtedly entitled to reimbursement for the amounts it paid out on behalf of the employer when damages are recovered on a third party claim.

Furthermore, the insurer asserts the Act recognizes a direct relationship between the insurer and the injured employee when under AS 23.30.030(4), "[t]he [insurance] policy is a direct promise by the insurer to the person entitled to" benefits under the Act.  The insurer further argues the direct relationship is recognized under AS 23.30.030(6), which allows the injured employee to make all its claims under the Act "directly against either the employer or the insurer, or both, and the order or award of the board may be made against either the employer or insurer or both."  Thus, the insurer argues it is obligated to cover all of the employer's duties under the Act and that it is also entitled to the same means for protecting its interests, which includes seeking an employer’s medical evaluation. 

The insurer asserts that the term "employer," as used in the Act, cannot mean "employer or insurer" when it requires the employer to make payment, to provide medical care, to sign reemployment plans, or to seek reimbursement under AS 23.30.015 and, conversely, to mean that only an "employer" can set EMEs under AS 23.30.095. 

The insurer argues that the interpretation urged by the employee would mean that in all cases employers rather than their insurers must schedule and notify the employee of EMEs. The insurer asserts that such an interpretation of the statute would complicate and delay the adjusting of workers' compensation claims and add unneeded expense to the process.  The insurer encourages the Board to find that the Act permits the insurer to have all the benefits and all the obligations enjoyed by the employer, which includes the right to set EME appointments.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
The parties in this matter have requested a determination from the Board, under the unique facts of this case, regarding the operation of the provisions of AS 23.30.095 requiring the employee to submit to an examination by a physician of the employer’s choosing, when requested by the employer.  Specifically, the Board must determine if the insurer, in opposition to the employer, has the right to request that the employee submit to an EME under AS 23.30.095(e).  This is an issue of first impression before the Board.  AS 23.30.095(e) provides, in relevant part:

The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer’s choice. . . .The employer may not make more than one change in the employer’s choice of a physician or surgeon without the written consent of the employee. . . . An examination requested by the employer not less than 14 days after injury, and every 60 days thereafter, shall be presumed to be reasonable, and the employee shall submit to the examination without further request or order by the board. . . .

The Board finds the facts and circumstances of this case are unique and unlike any ever presented to us in the past.  At the time the employee was injured, he worked for his father.  When the employee returned to work, he worked in various positions with Pacific Log & Lumber, Ltd. and Seaborne Marine, both companies owned by his father.  We find the employee’s father has been an advocate in efforts to return the employee to work.  Further, we find a conflict exists between the employer, who is the employee’s father, and the insurer.  We find this conflict necessitated withdrawal of representation by the attorney who formerly represented both the employer and insurer.  We find substitution of counsel on behalf of the insurer was necessary and occurred on May 18, 2006, which included specific notice that the Holmes, Weddle & Barcott did not represent the employer, Pacific Log & Lumber.  

AS 23.30.030 sets out those provisions that are required in every workers’ compensation policy insuring the payment of compensation under the Act.  We find AS 23.30.030 creates a unified relationship between the insurer and employer for purposes of notice and knowledge
 and the payment of benefits conferred by the Act.
  For these articulated purposes, the Board finds the insurer stands in the shoes of the employer.

The Board rejects the insurer’s argument that it is subrogated to all rights of the employer based upon AS 23.30.015(i).
  The Board finds that AS 23.30.015(i) specifically refers to the insurer’s subrogation rights in cases where third parties are liable for compensation payable under the Act.  

Regarding medical evaluation and discovery process generally, we have long recognized that the Alaska Supreme Court encourages "liberal and wide‑ranging discovery under the Rules of Civil Procedure."
  Employers have an explicit statutory right to medical examinations of injured workers by physicians of their choosing.  The limit of the employer’s right is the "reasonable" standard in the language of AS 23.30.095(e).  This has been interpreted by board panels to refer to reasonable times, frequency, location, qualifications, and so on.
  The reasonableness standard also applies to the method, means, and manner of evaluation, and to the degree of invasiveness.
  
AS 23.30.095(e) also requires the employer’s evaluator to use existing diagnostic data, to the degree medically possible.  Under the statute neither injured workers, nor the Board have the right to refuse an EME unless it is unreasonable in some specific respect.
  

The Board finds the specific statutory language of AS 23.30.095(e) references the employee’s obligation to submit to an examination by a physician of the employer’s choosing upon request by the employer.  The Board takes administrative notice that in most cases, the employer and insurer are united in their approach to defending against the injured worker’s claim.  The Board finds that, normally, the employer retains the insurer to handle all aspects of the employer’s liability as the employer’s agent.  Hence, they are coordinated and unified in their requests that the employee attend an examination conducted by a physician of their choosing under AS 23.30.095(e).  The Board finds the insurer’s entitlement to stand in the shoes of the employer is derivative.  Therefore, if there a conflict between the employer and its agent, the insurer, the insurer’s right to stand in the shoes of the employer for purposes of examinations under AS 23.30.095(e) falls away.  In the instant matter there is a conflict between the employer and insurer.  In analyzing this matter, the Board is cognizant that we must protect the rights of all parties:  the employee, the employer and the insurer.  We find, under the facts of this case, that the employer and insurer have become parties with divergent interests.  As such, we find we must approach the rights of the employer and insurer separately.  

We find the purpose of AS 23.30.095(e) is to enable the employer and its agent, the insurer, to gather information necessary for them to defend against an employee’s claim, as it requires the employee to submit to an examination by a physician of the employer’s choosing when ordered by the Board.  The subsection restricts the employer to making no more than one change in its choice of physician.  Further, the subsection presumes it is reasonable for the employer to request that the employee submit to an examination not less than 14 days after the injury, and every 60 days thereafter.  

We find that in order to protect the rights of all the parties in the instant matter, both the employer’s and the insurer’s right to request the employee attend an examination conducted by a physician of the employer’s choosing and the insurer’s choosing must be considered while maintaining the reasonableness standard.  AS 23.30.095(e) does not provide for such a scenario.  The Board finds inclusion of the language, “or when ordered by the Board,” in the first sentence of AS 23.30.095(e) is a recognition that at times the language of the statute may be too restrictive and an order of the Board will be required to proceed with an insurer’s medical evaluation (“IME”).  

We find under the facts of this case that the insurer, contrary to the decision of the employer, does not have the right to request the employee to submit to a medical exam under AS 23.30.095(e).  Although the insurer appears to be arguing it has an unfettered right to examination under AS 23.30.095(e), the plain language of the statute is that the employer’s request is "presumed reasonable."  To allow the insurer alone to request an IME without an order from the Board, could potentially subject the employee to unreasonable obligatory attendance at multiple EMEs and IMEs with physicians of both the employer’s and insurer’s choosing within a 60 day period.  

The Board finds that the insurer’s right to have the employee examined by a physician of its choosing is protected by the language of the statute permitting an EME upon Board order.  Considering the evidence available to us, we find it reasonable for the employee to attend a medical evaluation with a physician of the insurer’s choosing.  The Board shall order the employee to submit to a medical evaluation with a physician of the insurer’s choosing under AS 23.30.095(e).  


ORDER
1. Under the facts of this case, which include a conflict of interest between the insurer and the employer, the insurer, alone, does not have a right to require the employee to attend an evaluation with a physician of the insurer’s choosing absent a Board order.

2. Under AS 23.30.095(e), the Board orders the employee to submit to an examination with a physician of the insurer’s choosing.

3. The insurer’s adjuster shall contact the employee prior to scheduling the appointment to ascertain the dates upon which the employee is available to travel.

Dated at Juneau, Alaska on February     , 2007.
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