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ALASKA WORKERS' COMPENSATION BOARD

         P.O. Box 115512

                                                                                                              Juneau, Alaska 99811-5512

	JOHN B. HART, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

FIRST STUDENT SERVICES,

                                                  Employer,

                                                   and 

AMERICAN HOME ASSURANCE 

COMPANY,

                                                  Insurer,

                                                     Defendants.
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)


	      FINAL DECISION AND ORDER

      AWCB Case No.  200519006
      AWCB Decision No. 07- 0047

      Filed with AWCB Anchorage, Alaska

      on March  7, 2007.


The Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for temporary total disability (“TTD”), permanent partial impairment (“PPI”), penalty and interest, on February 6, 2007, in Anchorage, Alaska.  The employee appeared pro se.   Attorney Michael Budzinski represented the employer and insurer. (“Employer”) The record closed at the conclusion of the hearing.


ISSUE
Has the employee established a compensable claim under AS 23.30.120?


SUMMARY OF THE EVIDENCE
The employee was employed as a school bus driver for the employer.  The employee was 71 years of age at the time of his December 2004 injury.  The employee testified that in December 2004, he injured his right shoulder when he was putting chains on his bus.   At that time, he felt a “pop,” and then an intense burning in his right shoulder area which lasted for an hour and a half.  He attributed the pain to arthritis or tendonitis and felt this condition was just getting worse.  He planned to soak his shoulder and apply analgesic strips to ease the pain.  He did nothing more about the shoulder condition except to avoid excessive exertion of his right arm.

The following spring, on May 4, 2005, the employee was working on his apartments in Anchorage when he reached for a roll of sealing material weighing about 50 pounds, and, when he applied pressure with his right hand, he felt an intense shock, “like an electric jolt.”  He described a fleeting pain which didn‘t require treatment.  However, the employee testified that his shoulder was “terribly painful” after this incident.
  The employee expected his shoulder to get better but it did not.
  The employee testified that the sealing incident made his shoulder pain worse.
  

Later, when he went to see Leland Jones, M.D., for another condition, he asked if he could get a cortisone shot for his shoulder.  Dr. Jones indicated to the employee that he doubted the employee could get any relief from a shot since Dr. Jones suspected a rotator cuff tear.
  

On August 10, 2005, a right shoulder MRI showed a complete tear of the right supraspinatus tendon at its insertion, with mild retraction.
 Arthritis of the acromioclavicular joint was noted.  Also, a tear of the subscapularis tendon plus a probable complete tear of the bicepts tendon was evident.  The employee did not return to his employment with First Student as a bus driver in the fall of 2005.

Dr. Jones referred the employee to Anchorage Fracture and Orthopedic.  The employee was seen by George Rhyneer, M.D., an orthopedic surgeon.  Dr. Rhyneer opined at the time the tear was diagnosed on September 13, 2005 that the tear was at least two months old.
  He also opined that the employee’s shoulder had been functioning quite well up until the concrete sealer lifting incident.

Dr. Rhyneer performed surgery for the employee’s rotator cuff tear in his right shoulder on October 3, 2005. In his “To whom it may concern” letter, Dr. Rayneer stated:


Mr. Hart has been under my care for a massive rotator cuff tear.  He has had some work activities which required repetitive motion and lifting of children, putting on harnesses, and other repetitive motions.  These activities may certainly have aggravated his underlying chronic rotator cuff pathology, as evidenced by the chronic tear of all three tendons.


It is very difficult to say exactly when the final strands of the rotator cuff actually tore except from what has been reported on his initial chart notes from his visit at Anchorage Fracture and Orthopedic Clinic.

The employee filed a workers’ compensation claim for payment for the surgery as well as temporary total disability (TTD) for the period from October 3, 2005 through January 3, 2006, and for any permanent impairment associated with his shoulder condition.

On November 4, 2005, the employee filed a report of injury based on the December 2004 incident.  The employer contested the claim as not being reported in a timely manner.
 

Dr. Rhyneer again saw the employee on December 16, 2005, for a follow up check of the right shoulder.  At that time, he opined that after reviewing his earlier notes, he believed that the tear was from the lifting concrete sealer incident.

The employee was seen for an employer’s medical evaluation (“EME”)
 on March 17, 2006.  William S.T. Mayhall, M.D., an orthopedic physician, performed the evaluation on March 17, 2006 as well as authoring an addendum based on additional medical records dated March 22, 2006.  He diagnosed a right shoulder sprain in connection with the December 15, 2004 work incident.  Dr. Mayhall determined that the rotator cuff tear was related to the lifting injury from the summer of 2005.  Dr. Mayhall opined that the employee would have sought out medical care immediately or within a few days if the rotator cuff tear was related to the December 2004 incident rather than waiting eight to nine months post injury.
  Dr. Mayhall opined that the employee had a degenerative condition prior to the December 2004 incident but the substantial factor in causing his right shoulder condition was the lifting incident of the summer of 2005.
     Dr. Mayhall also found that the employee was not yet medically stable from the surgery and probably would have some degree of impairment.  However, Dr. Mayhall felt the employee did not require treatment or sustain an impairment as a result of the December 15, 2004 work incident.
  The employer controverted all benefits based on Dr. Mayhall’s March 17, 2006 report.

In a “To whom it may concern” letter, dated April 27, 2006, Dr. Rhyneer again addressed the cause of the employee’s rotator cuff tear.
  He stated, in part:

On my initial visit with him, on September 13, 2005, the patient stated he was lifting some sealer for concrete and suddenly felt extreme pain in his right shoulder.  He states he never actually lifted the sealer, but simply attempted to and was unable to.  Therefore, he feels his rotator cuff tear did not occur with that event but rather was in the previous summer (sic)while applying chains to his school bus.  Unfortunately, it is very difficult for me to say exactly when his actual complete tear occurred.  I would say that the cuff tear was retracted and large.


The natural history of men and women in America is that most of us have a partial or complete rotator cuff tear by the age of 65.  Therefore, it is very difficult for me to say whether it actually completely occurred during the attempted lifting of the sealer or in the previous year.

Again, on June 2, 2006, Dr. Rhyneer addressed causation of the employee’s rotator cuff  tear.
  In a letter to the employer’s counsel, Dr. Rhyneer stated, in part:

I would say on a more probable than not basis that the work injury he suffered in December 2004 was not a substantial factor in causing his massive rotator cuff tear, which I surgically treated in October of 2005.


The converse of that, I would say, is that it is more probable then not that his rotator cuff tear occurred when he attempted to lift the concrete sealer in the spring of 2005.This attempt fired his muscle bellies, which tore his three rotator cuff tendons, which I repaired later in October.


I hope this clears up any confusion per our previous records.

The Board ordered a Second Independent Medical Evaluation (“SIME”) by order issued June 29, 2006.
  On October 3, 2006, the employee was seen for the SIME by Stephen Fuller, M.D., orthopedic surgeon.
  His diagnoses included degenerative arthritis right acromioclavicular joint, mild degenerative arthritis right glenohumeral joint, calcification of the supraspinatus, all of which probably pre-existed Mr. Hart’s 2004 work exposure, based on the maturity of the arthritic changes, and a long history of pain in the right shoulder.  Dr. Fuller also found with respect to the December 2004 incident an episode of right shoulder pain but followed by no medical examination or diagnosis at the time and so there was no documented injury or verifiable pathology stemming from the incident.  Dr. Fuller also found the employee suffered a severe episode of right shoulder pain as he lifted a sealant roll in summer 2005.  This event was followed by his asking for a cortisone shot for the shoulder and led to x-rays and the August 10, 2005 MRI, which revealed a chronic tear of the right rotator cuff, plus chronic arthritis of the acromioclavicular joint and chronic impingement from the curved acromion.
  In his discussion, Dr. Fuller noted that the employee basically had full range of motion in his right shoulder until the summer of 2005.  Dr. Fuller noted that the sealer incident in summer of 2005 produced the employee’s most severe right shoulder pain.  Dr. Fuller concluded that “The bottom line on this man is that any school bus chain–lifting incident, in December 2004, did not produce a substantial factor causation in this subsequent right rotator cuff and acromioclavicular joint pathology.”
  Dr. Fuller concluded that the chain lifting incident in December 2004 was not a substantial factor in causing the need for surgery because there was no need for a physician visit at that time.  According to Dr. Fuller, there was no actual medical diagnosis of a rotator cuff tear formulated at that time.  Dr. Fuller went on to opine that the sealant lifting incident in the summer of 2005 in all probability tore the rotator cuff.  He based his conclusion on the amount of pain experienced by the employee at the time of the December 2004 incident as well as the type of usage the employee engaged in with his right shoulder which suggested no significant right shoulder dysfunction.  Dr. Fuller noted that after the sealer lifting incident, the employee manifested full-fledged right rotator cuff problems.
  Dr. Fuller also opined that the December 2004 incident did not aggravate, accelerate or combine with any pre-existing right shoulder condition to produce the need for medical treatment or disability.
  Dr. Fuller concluded that the employee required no medical treatment as a result of his December 2004 chain lifting incident.  Dr. Fuller also concluded that the employee had reached medical stability either at the last visit to Dr. Rhyneer on December 16, 2005, or at the time of the visit to Dr. Mayhall on March 17, 2006.  Finally, Dr. Fuller concluded that the employee suffered no permanent impairment attributable to the December 2004 chain lifting incident.

On January 30, 2007, Dr. Rhyneer gave deposition testimony.  At page 10, he was asked about his observations of the rotator cuff tear during the October 3, 2005 surgery.  He stated that the employee had a relatively chronic appearing rotator cuff tear and “It certainly wasn’t a few weeks old.”  Dr. Rhyneer went on to testify that if a rotator cuff tear is more than eight months old, or a year old, it retracts and it scars down and “it’s not mobile.”   And  

…if someone has a chronic tear that’s been a year or two old, it’s retracted and you can’t mobilize it at all because it so scarred down.  Then we know it’s been there for many years.  Then his rotator cuff tear was older than, a few days or a few weeks.  It didn’t  look like it was eight months old, a year old, two years old.
 

When Dr. Rhyneer was asked about the likely cause of the rotator cuff tear, he opined that the employee would have experienced micro tearing with age but that the attempted sealer lifting incident of May 2005 caused his rotator cuff to “tear off the rest of the way.”
  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
The injured worker is afforded a presumption that all the benefits he or she seeks are compensable.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce “some” “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment
 or between a work-related injury and the existence of disability.

The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or her employment.  Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.
 

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.
  

The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of her case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the trier of fact that the asserted facts are probably true.
 

Applying the presumption analysis to the case at hand, the Board finds the claimant introduced sufficient evidence to raise the presumption of compensability.
  This is based on the employee’s testimony and the initial reports of Dr. Rhyneer issued prior to the October 3, 2005 surgery.  The Board finds that Dr. Rhyneer’s reports before October 3, 2005, and the employee’s testimony are sufficient to raise the presumption of compensability regarding the employee’s claims of a workplace injury occurring in December 2004.

The Board does not weigh the credibility of the testimony during the first stage of the presumption analysis.
  We find the claimant has introduced sufficient “minimal” evidence to establish the compensability of his claim.  We also find that this claim is based on highly technical medical considerations and that the claimant has presented medical evidence necessary to make that connection.
  Following the Court’s rationale in Meek,
 the Board applies the presumption of compensability from AS 23.30.120(a)(1) to the benefits claimed. 

Once the claimant establishes the presumption of compensability, the burden shifts to the employer to rebut this presumption with substantial evidence. "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
     The Board examines the employer’s evidence in isolation to determine whether it has: (1) produced substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminated any reasonable possibility that the employment was a factor in the disability.
  

The employer presented evidence from Dr. Mayhall to show that the employee’s shoulder condition was not work related.  The Board does not weigh the credibility of the testimony during the second stage of the presumption analysis.
  We find the reports from Dr. Mayhall are the amount and type of relevant evidence a reasonable mind might accept as adequate to support a conclusion.

The Board finds the reports of Dr. Mayhall are sufficient evidence to rebut the presumption of compensability.
   Dr. Mayhall diagnosed a right shoulder sprain in connection with the December 15, 2004 work incident.  Dr. Mayhall determined however that the rotator cuff tear was related to the lifting injury from the summer of 2005.  Dr. Mayhall opined that the employee would have sought out medical care immediately or within a few days if the rotator cuff tear was related to the December 2004 incident rather than waiting eight to nine months post injury.
  Dr. Mayhall opined that the employee had a degenerative condition prior to the December 2004 incident but the substantial factor in causing his right shoulder condition was the lifting incident of the summer of 2005.
  Dr. Mayhall felt the employee did not require treatment or sustain an impairment as a result of the December 15, 2004 work incident.
                    

At the third stage, the employee must prove his claim for benefits by a preponderance of the evidence.
   It is not necessary that work is the legal cause. Rather, we are instructed by the Alaska Supreme Court that we are to impose workers' compensation liability "whenever employment is established as a causal factor in the disability."
  A "causal factor" is a legal cause if "it is a substantial factor in bringing about the harm" at issue.
 

The Board finds that the employee has failed to establish his claim based on the preponderance of the evidence.  We base our finding on Dr. Rhyneer’s reports at and after the October 3, 2005 surgery and, in particular, his deposition testimony regarding the nature of the tear which he observed at the time of surgery. He explained that if someone has a chronic tear that’s been a year or two old, it’s retracted and can’t be mobilized because it is “ scarred down.”  This is what he stated he observed about the employee’s rotator cuff tear.  In addition, although he was initially uncertain about the cause of the tear, at his deposition, when Dr. Rhyneer was asked about the likely cause of the rotator cuff tear, he opined that the employee would have experienced micro tearing with age but that the attempted sealer lifting incident of May 2005 caused his rotator cuff to “tear off the rest of the way.”
  

The Board also gives weight to the EME report of Dr. Mayhall and the SIME report of Dr. Fuller.  Dr. Fuller notes that difference in pain between a sprain and the rotator cuff tear, opining that a tear would be so painful that the employee would be required to see a doctor as soon as possible. The employee did not see a doctor immediately after the December 2004 incident.  He did not see a doctor for this condition until the summer of 2005. We also give weight to the determination by Dr. Fuller that the employee had fairly good right shoulder function prior to the sealer lifting incident in May 2005, which suggests that the December 2004 chain lifting incident may have contributed to the instability of the employee’s shoulder given his age and arthritic and degenerative conditions, but it did not cause the rotator cuff tear.  Based on the testimony, reports and evidence offered by Drs. Fuller, Mayhall and Rhyneer, the Board finds that the work incident of December 2004 was not a substantial factor causing the rotator cuff tear which led to the need for surgery in October 2005 and subsequent aftercare.  Under these circumstances, the Board concludes that the employee has failed to offer sufficient evidence which would establish a compensable claim under AS 23.30.120.

Because the employee has not established a compensable claim, his request for TTD, PPI, medical benefits, penalties and interest are denied and dismissed.


ORDER
The employee has failed to establish a compensable claim pursuant to AS 23.30.120.  His claims for TTD, PPI, penalties and interest are denied and dismissed. 

Dated at Anchorage, Alaska, on March 7, 2007.





ALASKA WORKERS' COMPENSATION BOARD






Rosemary Foster, Designated Chair






Mark Crutchfield, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.
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