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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	DANA M. FIELDS, 

                                             Employee, 

                                                Respondent,

                                           v. 

FRONTIER COMMUNITY SERVICES, INC,

                                             Employer,

                                           and 

ALASKA NATIONAL INSURANCE CO.,

                                             Insurer,

                                                Petitioners.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200606843
AWCB Decision No.  07-0048

Filed with AWCB Anchorage, Alaska 

on March 8, 2007


On January 25, 2007, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s petition for modification of the Reemployment Benefits Administrator (“RBA”) Designee’s determination finding the employee eligible for reemployment benefits.  The employee appeared pro se.  Attorney Theresa Hennemann represented the employer and insurer (“employer”).  The record closed on February 22, 2007, upon receipt of the curriculum vitae of John Swanson, M.D., and the transcript of the hearing testimony of Doug Vermillion, M.D.


ISSUE
1. Did the RBA Designee abuse her discretion in determining the employee eligible for reemployment benefits under AS 23.30.041(e)?

2. Shall the Board modify the September 29, 2006 RBA determination under AS 23.30.130?

3. Shall the Board order a second independent medical evaluation pursuant to AS 23.30.110(g)?


SUMMARY OF THE RELEVANT EVIDENCE
The employee injured her right knee on April 14, 2006, when moving a client of the employer’s assisted living home.  The injury occurred while the employee was working as a care provider for the employer.
  When the employee initially reported her knee injury to a health care provider on April 20, 2006, she was referred to Wasilla Physical Therapy for treatment and evaluation.
  Because physical therapy did not resolve the employee’s complaints, she eventually came under the care of David McGuire, M.D., whose impression was that the employee had a medical meniscus tear in her right knee, and chondromalacia
 needed to be ruled out.  On May 9, 2006, Dr. McGuire performed arthroscopy, debridement of the medial femoral condyle, trochlea, and patella of the employee’s right knee.
  The postoperative diagnosis was chondromalacia, medial femoral condyle, trochlea, and patella, primary, grade two of the right knee.
  

Dr. McGuire recommended the employee be retrained for a different position that she could perform without stress on her knees.  Despite the fact she was progressing, Dr. McGuire indicated that if the employee continued to work as a caretaker, she might undo the progress that had been achieved thus far.
  Based upon this report and the fact the employee had been off work for 60 consecutive days due to her work injury, she requested an eligibility evaluation for reemployment benefits.

Several months after surgery, Dr. McGuire referred the employee to Doug Vermillion, M.D., for an evaluation for the employee’s recurrent right knee pain.  Dr. Vermillion found valgus
 alignment with joint space narrowing; in addition to subluxation of the patellofemoral joint with a tilt.
  
Dr. Vermillion recommended a knee scope with a lateral release.  He indicated that if the employee’s knee had an ample amount of cartilage damage, he would recommend total knee replacement.  He indicated she might be a candidate for cartilage autologuous cell implantation.
  Dr. McGuire referred the employee for cartilage reconstruction on August 24, 2006.
  

At the request of Rehabilitation Specialist Kaya Kade, Dr. McGuire completed a Physician’s Review of the physical demands of the SCODDOT
 job descriptions for Home Attendant, Medical Assistant, Tractor-Trailer Driver, and Bus Driver.  He predicted the employee would not have the physical capacities to perform the duties of these positions or any of the jobs she held in the ten years prior to her April 15, 2006 work injury.
  Additionally, he predicted the employee incurred a partial permanent impairment.
  Based upon the foregoing, Ms. Kade recommended the employee be found eligible for reemployment benefits.
  The employee was found eligible by the RBA Designee on September 29, 2006.

At the employer’s request, on October 16, 2006, an employer’s medical evaluation
 (“EME”) was conducted by John W. Swanson, M.D., of Impartial Medical Opinions, Inc.  Based upon several factors, Dr. Swanson opined the employee exhibited symptom magnification on physical examination.  Additionally, in conducting strength examination, Dr. Swanson found give-way weakness; a non-physiologic response to strength testing.  He found the employee demonstrated evidence of somatic focus with subjective complaints far outweighing objective abnormalities.  He indicated that follow-up imaging studies did not demonstrate deterioration of the articular cartilage space height in the employee’s right knee.  Dr. Swanson focused on the employee’s complaints of depression.  Despite reports that the depression had improved with the increase in daylight hours in late April 2006, Dr. Swanson found the employee's presentation at the evaluation suggestive of depression symptoms.  He indicated that individuals with depression symptoms often times have somatic focus with subjective complaints outweighing objective abnormalities.

Dr. Swanson diagnosed the employee with pre-existing bilateral mild osteoarthritis of the knees; temporary aggravation of the medial femoral condyle chondromalacia of the right knee on April 15, 2006, resolved; medical conditions including hypertension, hypercholesterolemia, exogenous obesity, Type II diabetes and GURD; evidence of somatic focus with subjective complaints about outweighing objective abnormalities; and evidence of symptom magnification with probable secondary gain.
  Dr. Swanson identified the substantial factors in the employee's knee complaint to include the pre-existing mild osteoarthritis, a temporary aggravation of the chondromalacia of the right knee from the work injury of April 15, 2006, exogenous obesity, and psychosocial factors.  Dr. Swanson opined that the employee's biopsychosocial pathology in her right knee was a substantial factor in her current need for evaluation and treatment.  He indicated the biological component is the underlying pre-existing mild osteoarthritis of the knee and psychosocial component is the employee's somatic focus with subjective complaints about weighing objective abnormalities and symptom magnification with probable secondary gain.  He found that, initially, the substantial factor in the need for evaluation and treatment after the work related injury was the temporary aggravation of the pre-existing osteoarthritis and chondromalacia of the right knee caused by the work activities of April 15, 2006.
  Dr. Swanson further opined that the chondromalacia returned to its pre-existing status, at the latest, by three months after surgery, August 9, 2006.
  He indicated that all medical treatment for which the work incident was the substantial cause was complete; that neither autologous cartilage cell transplantation nor a knee replacement was necessary, or indicated for the work injury of April 15, 2006.  Based upon imaging studies to date and the report of the operative procedure of May 9, 2006, Dr. Swanson opined that the employee had excellent articular cartilage space still remaining in her right knee and that there was no bone on bone contact warranting a total knee replacement.
  

Dr. Swanson found the employee medically stable as of August 9, 2006.  He indicated that in light of the amount of psychosocial pathology he identified, the examination he conducted of the range of motion of the employee's right knee was invalid.  Based upon the 4 mm articular cartilage space remaining in the employee's right knee, he found she had no permanent impairment ratable for arthritis or other intra-articular pathology according to the AMA Guides to the Evaluation of Permanent Impairment, Fifth Edition (“AMA Guides”).
  In offering this opinion, Dr. Swanson notes that the caveat is that the employee’s psychosocial pathology was so severe that physical examination of the employee’s right knee was limited.

Dr. Swanson found no objective reason why the employee could not perform the job description of a Home Attendant.  However, he indicated that due to obesity and early osteoarthritis of the knees bilaterally, the employee would be better served by work activities in the light to medium category, with restrictions.  He indicated that the restrictions are due to the underlying pre-existing bilateral early osteoarthritis of the employee's knees, not the April 15, 2006 injury.

Based upon Dr. Swanson’s opinions, the employer controverted all benefits on November 3, 2006.
  On that same date, the employee filed a workers’ compensation claim for temporary total disability (“TTD”), medical, transportation and PPI benefits, in addition to reemployment benefits.  The employee also requested a second independent medical evaluation (“SIME”).

Dr. Vermillion took exception to Dr. Swanson’s report and opinion that the employee has a somatic focus with subjective complaints that do not collate with the physical findings.  He pointed out that in accordance with the Alaska Administrative Code, a psychological evaluation by an orthopedic surgeon is not within the scope of practice.  He emphasized two Board Certified Physicians, 
Dr. McGuire and himself, determined that the employee's injury is related to the chondromalacia, which is clearly related to the work injury of April 15, 2006, despite the fact that obesity may attribute to the fact that the chondromalacia has become more symptomatic.
  Dr. Vermillion felt the employee was not given a “fair shake” at the EME and recommended that the employee be permitted to undergo care for her injury.  He opined that the results of the EME were irregular at best and do not match with the physical findings and assessments of Dr. McGuire and himself.  He noted that based upon his observations of the employee as she came in and out of his office and left his building, she was did not exhibit symptom magnification.  Dr. Vermillion indicated that the employee’s physical findings are consistent with the employee’s injury and previous arthroscopy.
  

Dr. Vermillion testified at hearing
 that an arthroscopy showed there is an area inside the employee’s knee that does not have cartilage.  He testified that in his experience, once an individual has an injury such as the employee’s, the individual starts losing cartilage and experiences a deteriorating scenario.  He testified this occurs in both younger and older patients.  In the employee’s case, he testified that the femoral condyle showed a small well sheltered defect, which became larger, as documented in the arthroscopy.  He testified that after the cartilage was injured, the lesion created by the injury became larger, and at a higher risk of causing problems; it could be an acute or chronic condition, but once the cartilage lesion is larger, it grinds on the tibia like a mortar and pestle and exhibits many symptoms.

Dr. Vermillion testified that last year he did the fourth highest number of cartilage replacements in the country.  He testified that he has done over a hundred and was involved in an FDA study, which included 20 active-duty soldiers at Fort Hood.  He testified he and returned them back to duty even when they had cartilage lesions larger than the employee’s.  He testified that the subjects of his study were young healthy people with unlimited physical therapy, protection from their job environment and the philosophy that getting them back to duty saves the country a lot of money, time and disability, in addition to getting combat soldiers with experience back to where they need to be.

The images taken by Dr. McGuire on the employee's initial arthroscopic, according to 
Dr. Vermillion, show there are fairly large lesions on the cartilage.  He testified he could also see flapping of cartilage on the outer edges and the employee’s symptoms are consistent with what he sees on the images.  He testified that individuals with injuries such as the employees do fine for a while but when they decompensate, it is a steep slope and they reach a point where they are no longer able to ambulate.  Dr. Vermillion testified that he treated many soldiers with the same type injury and that they were crippled and unable to do anything in their duty; they came into his office limping.  He testified that as soon as he operates on them, they were able to go back to their units and back to Iraq.  He testified that these injuries are real, the people truly have the symptoms and that the cartilage defects are large.  He testified that even young healthy people with such cartilage defects cannot function properly. 

In the employee's case, he testified that based upon the decompensation of her knee, the employee requires crutches to ambulate, her quadriceps have not worked, and she has had swelling in her knee.  He testified that the employee has reached a critical mass in her cartilage and definitely has a permanent partial impairment.  However, he testified that he has never done a permanent partial impairment rating under the AMA Guides.  He testified that he was in the military and in charge of over several thousand medical evaluation boards, but acknowledged those evaluations were under a different scenario than workers’ compensation.

In terms of medical stability, Dr. Vermillion testified that despite Dr. Swanson's report that indicates the employee was better at a certain time, the actual medical records do not reflect that the employee was markedly functionally better or objectively able to perform her duties since her initial injury and surgery by Dr. McGuire.  He testified that he did not agree that the employee had progressed to the point where her injury was stable.  It is his opinion that her knee injury never became stable.  
Dr. Vermillion testified that one of the major problems he has with Dr. Swanson’s opinion is that it basically says the employee had pre-existing mild bilateral osteoarthritis of the knees, which was temporarily aggravated and resolved.  Dr. Vermillion testified that the employee's condition has never resolved; it has just progressed.  He testified that the natural history of the types of lesions the employee has is that they do not resolve on their own; and arthroscopic procedure can never be shown to heal a piece of cartilage damage.  He testified that there are methods to heal the type of cartilage damage the employee has.

Dr. Vermillion testified that he was the chief of the orthopedic program for Madigan Army Medical Center and prior to that he was a staff orthopedic surgeon in charge of adult reconstruction at the same facility.  He testified he has studied under Lars Peterson for cartilage replacement and consults with Genzyme Corporation, giving talks to active-duty physicians who see large numbers of patients with the same type of lesions as the employee.  He testified he has just recertified on his boards and has dedicated a great deal of his practice to improving patient's condition with the newer types of surgeries and total knee arthroplasties.  

He testified that it is not proper for an orthopedic surgeon to include in a report an opinion regarding biopsychosocial benefits or evidence of symptom magnification with probable secondary gain.  He completely disagreed that such opinions were the job of an orthopedic surgeon.  He testified that for proper opinion regarding somatic focus and evidence of symptom magnification, a psychiatrist or psychologist must conduct an evaluation.  He testified he does not agree with Dr. Swanson's opinion regarding these matters based upon several factors, including the fact that he is not a cartilage expert, nor is he a psychologist or psychiatrist.

Dr. Vermillion testified that, in the employee's case, there is no medical evidence showing that she ever reached a previous level of activity or injury.  He testified that arthroscopy showed cartilage damage that had been enlarged.  He testified that whether or not the employee had degeneration prior to her work injury, acute or chronic, the injury made the cartilage lesion bigger and there was cartilage decompensating from her femoral condyle.  He testified that there are four grades of cartilage damage, one through four, with four being the worst, bone on bone.  He testified that the employee’s cartilage damage is grade three, which means it is partially denuded, almost to the bare bone and not functioning well.  Dr. Vermillion testified that the natural history of this type of injury shows that these larger lesions become more and more symptomatic; and that is what has happened in the employee's case.  He testified that these types of lesions do not get better on their own and arthroscopy does not heal cartilage damage.  He recommends a total knee replacement for the employee.

The parties acknowledge at hearing that a second independent medical evaluation is necessary in this matter.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
MODIFICATION
AS 23.30.130(a) provides:

Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.

The employer timely requested that the Board modify the RBA eligibility determination under 
AS 23.30.130(a).
  The Alaska Supreme Court discussed AS 23.30.130(a) in Interior Paint Company v. Rodgers,
 and stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."
  We also apply 
AS 23.30.130 to changes in condition, including those affecting reemployment benefits and vocational status.
  


Our regulation at 8 AAC 45.150(e) requires specific facts, not just a general allegation, of a change of condition or mistake of fact to serve as a basis for modification.  In the instant case, the employer identifies specific evidence from its EME physician developed after the RBA determination, which it argues should render the employee ineligible for reemployment benefits under AS 23.30.041.  Accordingly, we will consider the employer’s petition in light of the whole record, including the new evidence concerning the employee’s condition.  

II.
STANDARD OF REVIEW
Under AS 23.30.041(d), we must uphold an eligibility decision of the RBA absent "an abuse of discretion on the administrator's part."  Although the instant case involves a petition for modification of an RBA determination under AS 23.30.130 rather than a direct appeal under AS 23.30.041(d), we have applied the same evidentiary standard to reviews of RBA eligibility determinations under either section of the statute.
  Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act.  In Sheehan v. University of Alaska,
  The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."
  We also consider an agency's misapplication of the law or a failure to exercise sound, reasonable, and legal discretion to fall within the definition of "abuse of discretion.”
  In the Administrative Procedure Act the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those cited above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.
  

On appeal to the courts, our decision reviewing an RBA determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA determination.  Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."
 

The task of determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of our decisions following the review hearings. 
  Nevertheless, under 8 AAC 45.070(b)(1)(A), we are precluded from considering additional evidence in review of an RBA determination of eligibility under AS 23.30.041(d) if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence.
  

In the instant matter, the record contains new medical evidence from Dr. Swanson, opinions rendered after the RBA issued his eligibility determination.  Under 8 AAC 45.070(b)(1)(A) we find this evidence is newly discovered and could not with due diligence have been produced for the administrator’s consideration by the employer.  We conclude 8 AAC 45.070(b)(1)(A) does not exclude these medical records from our consideration. 
 

After allowing the parties to enter their evidence, we review it and the evidence before the RBA to assess whether an RBA decision was supported by substantial evidence and therefore reasonable.
    If, in light of all the evidence, we find the RBA's decision is not supported by substantial evidence, we conclude that the RBA abused his or her discretion and remand the matter for reexamination of the evidence and necessary action.

III.
ELIGIBILITY FOR REEMPLOYMEMT BENEFITS
The overall goal of the workers' compensation rehabilitation system is to promote a prompt, efficient, cost-effective, successful, and less litigated rehabilitation system.
 AS 23.30.041(f) provides, in part:

An employee is not eligible for reemployment benefits if 

(1) the employer offers employment within the employee’s predicted post-injury physical capacities . . . 

(2) the employee has been previously rehabilitated in a former workers’ compensation claim . . .; or

(3) at the time of medical stability no permanent impairment is identified or expected.


The RBA designee’s determination found the employee eligible for reemployment benefits, in part, because his treating physician anticipated she would eventually have a PPI rating.  The employer now requests modification of the RBA designee determination, under AS 23.30.130(a).  It asserts that the employee does not have PPI attributable to her work with the employer.

AS 23.30.190 provides, in part: “(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment . . . .”  
AS 23.30.190(b) is specific and mandatory that PPI ratings must be calculated under the AMA Guides.  We have consistently followed this statute in our decisions and orders.
   In Rydwell v. Anchorage School District,
 the Alaska Supreme Court held the AMA Guides also control the determination of permanent impairment under AS 23.30.041(f)(3).  

The employer relies upon Rydwell in support of its argument that the employee is ineligible for reemployment benefits.  In Rydwell, the Court denied the employee’s entitlement to reemployment benefits because she had no ratable impairment.
  The employee’s treating physician initially refused to rate the employee because he did not find her to be medically stable; however, he later observed that Rydwell's problems did not translate to a permanent impairment as defined in the AMA Guides.
  Therefore, despite several physicians’ opinions that the employee's physical capacities were less than the physical demands of her position, and that she would be unable to return to her original job, she was found ineligible for reemployment benefits because her treating physician found she did not have a ratable PPI under the AMA Guides.  We find, in Rydwell, there was no basis to expect the employee would have a ratable permanent impairment at the time she was found ineligible for reemployment benefits.
  We conclude the instant matter is distinguishable from Rydwell.

Additionally, the employer relies on Allred v. Subway of Mats-Su, Inc.,
 for the proposition that an actual rating of zero percentage impairment constitutes a change from a prediction and disqualifies the employee for reemployment benefits.  The Board found in Allred, that the record contained medical evidence from the employee’s treating physician rendered after the RBA issued his eligibility determination.  Specifically, the employee’s treating physician found the employee was medically stable with no PPI rating; that the RBA had relied upon the employee’s treating physician; and that the treating physician’s opinion changed.  The Board found, based upon the absence of other evidence, that the change in the employee’s condition was sufficient to provide a basis for modification under AS 23.30.130(a) of the RBA’s determination of eligibility.  Allred involves a change in the employee’s treating physician’s opinion upon which the RBA had relied.  In the instant matter, the RBA has relied upon a prediction made by the employee’s treating physician that the employee will have a ratable PPI when medically stable.  This opinion has not changed.  We find the instant matter distinguishable from Allred.  

The employer also relies upon Julsen v. Wilder Construction Company,
 asserting that when there is no basis for a ratable permanent impairment, the employee is disqualified from reemployment benefits.  In Julsen, neither the employee’s treating physician, nor the EME physician provided the employee with a ratable PPI.  This matter was before the Board on the employee’s appeal of the RBA Designee’s determination of ineligibility.  The rehabilitation specialist in that case requested information from the employee’s treating physician regarding her ability to return to her job at the time of her injury or any of her jobs held in the ten years prior to her work injury and although the treating physician indicated that none of the jobs were approved, the treating physician did not respond to the question regarding whether a PPI was anticipated in relation to the employee’s work injury.  The EME in the Julsen case found the employee had no PPI.  While we agree with the Board’s finding that when there is no basis for a ratable PPI, the employee is properly found ineligible for reemployment benefits, we find the Julsen case distinguishable from the instant case.  In the matter currently before us, we find a basis for a ratable permanent impairment.  

The Board has modified several RBA determinations based upon a change in the opinion of the physician upon who the RBA relied when making the eligibility determination.  The Board addressed the issue of changing circumstances in Imhof v. Eagle River Refuse,
  In that case, the RBA found the employee eligible for reemployment benefits based upon the treating physician’s opinion that the employee could not return to the work he held at the time of his injury.  Several months later, the employee’s treating physician concluded that the employee could return to work.  The employer petitioned the Board to modify the RBA’s decision.  The Board found there was a change in the employee’s condition and that he was able to return to work.  The Board concluded that the employee was no longer eligible for reemployment benefits, and terminated the employee’s reemployment benefits.
  

In Wickett v. Arctic Slope Consulting Group, et. al.,
 the employee’s treating physician predicted that the employee would suffer a permanent impairment due to his work injury.  That prediction, combined with the fact that the employee was unable to return to any job held within ten years before the work injury, was sufficient for the RBA to conclude that the employee was eligible for reemployment benefits.  However, after the employee became medically stable, the employee’s treating physician found that the employee had no permanent impairment from his work injury.  The Board concluded there was no basis, on the record before them, to find (or expect) a determination of permanent impairment, as required under AS 23.30.041(f)(3).  Accordingly, the Board modified the RBA’s decision.

In Philley v. AIS, Inc.,
 the issue before the Board was whether it should modify the RBA’s eligibility determination.  The employee’s treating physician in that case indicated the employee could not return to his job at the time of injury or any job the employee performed in the ten years preceding his injury, and predicted the employee would incur a PPI as a result of the work injury.  Based upon the physician’s opinion, the employee was found eligible for reemployment benefits.  The treating physician later performed a PPI evaluation and concluded the employee had no PPI.  The employer sought modification.  The Board found the treating physician’s subsequent conclusion that the employee had no PPI due to the work injury constituted a change in conditions and the Board modified the RBA’s determination for the work injury in question.  In Philley, after the employee’s treating physician determined he did not have a ratable PPI, there was no evidence in the record indicating the employee was eligible for reemployment benefits.

We find these cases clearly distinguishable from the case currently before the Board.  In the instant matter, the RBA relied upon the employee’s treating physician in determining the employee was eligible for reemployment benefits.  The employee’s treating physician’s opinion in this matter has not changed, unlike the cases in which modification has been granted.  

In the instant matter, Dr. McGuire, the employee’s treating physician, indicated to the rehabilitation specialist the employee was unable to return to any job held within ten years before the work injury and would suffer permanent impairment from her injury.  We find the RBA Designee relied upon Dr. McGuire’s opinion in determining the employee was eligible for reemployment benefits.  After this determination, Dr. Swanson, the EME physician, found the employee’s knee injury was medically stable, that she could return to the type of work activities she performed at the time of her injury, and he assessed a zero percent PPI rating in connection with the April 15, 2006 injury.  The Board finds the employee has not been found medically stable by either Dr. McGuire or Dr. Vermillion.  Further, we find Dr. Vermillion recommends the employee undergo total knee replacement, based upon his extensive experience treating cartilage injuries such as that of the employee’s.  We find his opinion is based, in part, upon performing over 100 cartilage replacements in 2006, the fourth highest number of cartilage replacements in the country.  Based upon Dr. Vermillion’s expertise in knee cartilage injuries, the Board finds Dr. Vermillion’s opinion credible.
  The Board finds that despite Dr. Vermillion’s lack of knowledge in conducting PPI ratings using the AMA Guides, upon undergoing a full knee replacement, the employee is guaranteed to receive a PPI rating under the AMA Guides, Fifth Edition, of at least 
15 percent if the result of the procedure is good and up to 30 percent of the results are poor.
  We conclude there is a basis, on the present record, to expect a determination of permanent impairment, as required under AS 23.30.041(f)(3).  Accordingly, based on the preponderance of the evidence in the present record, we find the employee remains eligible for benefits under AS 23.30.041.

IV. SIME UNDER AS 23.30.110(g)
Alaska Supreme Court decisions highlight the Alaska Workers’ Compensation Act’s (“Act”) obligation to provide a simple and inexpensive remedy with speedy
 and informal procedures.
  To meet this end, under AS 23.30.135(a), the Board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

AS 23.30.095(k) provides, in part:

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.

AS 23.30.110(g) provides, in part:

An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require. . . .   

Based upon the record in this case, the Board finds that there is a significant medical dispute between the employee’s physicians and the employer’s physician.  Specifically, the Board finds the opinion of Dr. Vermillion conflicts with that of Dr. Swanson regarding causation, compensability, treatment, medical stability, and the employee’s degree of impairment.  

The Board finds that these disputes are significant and a SIME will assist the Board to best ascertain the rights of the parties.
  The Board will exercise its discretion under the Act to order a SIME on these disputed issues.
  An SIME must be performed by a physician on our list, unless we find our list does not include an impartial physician with the specialized training, qualifications, or experience needed.
  Based on our review of the employee’s file and the arguments of the parties, we find a physician trained in orthopedic surgery with expertise in cartilage injuries would be suited to perform this examination of the employee.  We find our SIME physician list contains a specialist in orthopedic surgery, Sanford Lazar, M.D.  We will order our board designee, Workers' Compensation Officer Joireen Cohen, to arrange the SIME with Dr. Lazar and the parties, in accord with 8 AAC 45.092(h).  If Dr. Lazar is unable to perform the examination, we direct the Board Designee to select an SIME physician in accord with 8 AAC 45.092(f).  The SIME physician should be requested to address the disputes we have identified in this decision and order, and any other significant medical issues identified by the Board Designee.
  


ORDER

1. The employer’s petition for modification of the RBA Designee’s determination is denied and dismissed.  
2. Workers' Compensation Officer Cohen shall schedule an SIME with Dr. Lazar, pending his acceptance, or with another physician selected by Ms. Cohen, in accord with the procedure in 8 AAC 45.092(h).
3. An SIME shall be conducted regarding the nature and extent of the employee’s work injury, and determining what, if any, further treatment is reasonable and necessary for the employee’s condition, the extent of work-related disability, whether the employee has reached medical stability, if the employee has or is expected to have a ratable PPI, the work-related need for vocational retraining, and any other dispute determined by the Board Designee to be necessary or appropriate to resolve the disputed issues of this claim.   

4. The parties shall proceed with the SIME in accord with the process outlined in 
8 AAC 45.092(h). 

Dated at Anchorage, Alaska this 8 day of March, 2007.
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RECONSIDERATION
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MODIFICATION
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