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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	JAMES W. HOLZNAGEL, 

                                                   Employee, 

                                                     Applicant

                                                   v. 

WRIGHT AIR SERVICE,

                                                  Employer,

                                                   and 

EMPLOYERS INSURANCE CO. 

OF WAUSAU,

                                                  Insurer,

                                                     Defendants.
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)
	FINAL DECISION AND ORDER

AWCB Case No.  198930690
AWCB Decision No. 07-0053 

Filed with AWCB Fairbanks, Alaska

on March 14th, 2007.


We heard the employee's claim for continuing medical care and transportation costs on February 15, 2007, in Fairbanks, Alaska.  The employee represented himself.  Attorney Constance Livsey represented the employer and insurer (collectively, "employer").  We closed the record at the conclusion of the hearing on February 15, 2007.

ISSUE

Is the employee entitled to additional surgery and continuing medical benefits and transportation costs, under AS 23.30.095(a), for his lower back condition?

CASE HISTORY AND SUMMARY OF THE EVIDENCE

In our September 12, 2006 interlocutory decision and order on this case, AWCB Decision No. 06-0254, we discussed the relevant evidence and case history, in part, as follows:  

The employee injured his lower back unloading cargo from an aircraft while working as a pilot for the employer on November 27, 1989.  A CT scan on November 30, 1989 revealed a protrusion of the L4 disc and high density of the soft tissue at L5-S1.  He underwent a laminectomy and disc excision at L4-5 and L5-S1 on December 6, 1989.  The surgery temporarily reduced symptoms, but pain returned, and a December 15, 1989 revealed a recurrent herniation.  On December 20, 1989 he underwent surgical re-exploration at L4-5 and L5-S1.  The symptoms eventually recurred, and on April 7, 1993, he underwent an anterior-posterior fusion with instrumentation and bone graft.  On May 25, 1994, the plates were removed, the fusion was explored, and a foraminotomy was performed at L5-5.  On September 2, 1997, the employee underwent laminectomy disc excision.  Following that surgery, he awoke with left foot pain that has persisted to the present.  During the times since the injury, the employee underwent multiple conservative treatments, including physical therapy, a swimming regime, injection therapy, pain management consultation, analgesics, and narcotic therapy.

The employer accepted liability for the employee’s injury, providing medical benefits, temporary total disability benefits, permanent partial disability benefits, and reemployment benefits.  A dispute between the parties concerning the employee’s retraining was resolved in a compromise and release (“C&R”) agreement, approved by us on June 22, 1995.  In that C&R, the employee waived all compensation and retraining for a lump-sum settlement amount, but retained his entitlement to ongoing medical benefits.

The employee’s treating physician, Randall Bostrom, M.D., referred the employee to orthopedic surgeon Timothy Garvey, M.D., for consultation.  On January 20, 2006, Dr. Garvey noted abnormalities on the left side of the employee’s spine, as well as perineural scarring on the right, and foraminal narrowing.  

At the employer’s request, Tilok Ghose, M.D., performed an employer’s medical examination (“EME”) on January 27, 2006.  In his EME report, Dr. Ghose indicated the employee’s 1989 work injury was still a substantial factor in the employee’s present condition.  However, given the employee’s age, cardiac condition, and failed surgical history, he recommended against any additional surgery.  Dr. Ghose recommended the employee’s narcotic treatment be discontinued, because of potential kidney and liver damage.  Because the employee is suffering from perineural fibrosis, he felt no treatment offered a reasonable possibility of improving his functional capacities.  

On February 6, 2006, Dr. Garvey indicated the employee’s debilitating pain is mechanical, and that he could benefit from a wide exploration of the L5-S1 nerve roots.  In a March 10, 2006 letter, Dr. Bostrom noted the employee is presently having to take 350 mg of morphine, three times a day.  Dr. Bostrom recommended that the L5-S1 surgery be approved. 

Based on Dr. Ghose’s report, the employer filed a Controversion Notice on March 8, 2006, denying surgery or other invasive treatment.  The employee filed a Workers’ Compensation Claim dated March 10, 2006, requesting surgery and related transportation costs.
. . .  The employer filed an Answer on July 29, 2006, denying the claimed surgery and transportation.  The employer also filed a petition for an SIME on July 28, 2006. 

In the hearing on August 17, 2006, the employee testified concerning his work injury and the subsequent medical treatment history.  He testified he is unable to do any significant daily activities, that the pain interferes with his sleep, that his physicians are worried about the long term effects of the narcotics on his kidneys, and that the morphine is getting less and less effective.  He testified he will have to temporarily discontinue his cardiac regimen of Cumadin for the surgery.  He testified he has thoroughly discussed the risks of the surgery with his physicians, and asked us to order the surgery.  The employee’s wife testified his condition has deteriorated to the point that additional surgery is the employee’s only hope to restore any function at all.

In the hearing, the employer asserted it did not dispute the employee’s entitlement to ongoing reasonable and necessary medical benefits.   However, it argued the employee’s extensive series of surgeries have failed to relieve his symptoms, leaving him with a failed back syndrome.  It argued he is not a good candidate for additional invasive procedures, and that a surgery would not be reasonable or necessary. . . .

We here adopt the summary of the evidence recited above, by reference.  In our September 12, 2006 interlocutory order, we found the employee is entitled to reasonable and necessary ongoing medical care.
  We also found the record contained significantly conflicting opinions between the employee’s physicians, Drs. Garvey and Bostrom, and the employer’s physician, Dr. Ghose, concerning the reasonableness and necessity of additional surgery in any form.   Consequently, we ordered a second independent medical evaluation (“SIME”) concerning this issue, under AS 23.30.095(k), with a specialist in orthopedic surgery, David Gaw, M.D.
  

Dr. Garvey had a follow-up examination of the employee on September 21, 2006.  In his chart note, Dr. Garvey indicates that the chronic nature of the employee’s symptoms raises concern that he suffers permanent nerve damage.
  However, Dr. Garvey notes that the employee finds relief in certain positions, which indicates a mechanical aspect to his nerve pain.
  He found objective pathology with gross compression of his exiting L5 and S1 nerve roots.
  Based on this, Dr. Garvey indicated he believed the employee is a candidate for revision lumbar decompression of the L5 and S1 nerve roots.
  He recommended posterior lumbar interbody fusion, with pedicle screws, to regain foraminal height at the L5-S1 level.
  He indicated the surgery would have a “fair chance “ of relieving the employee’s symptoms.
  In an October 6, 2006 letter, Andrew McGinn, M.D., the employee’s cardiologist, indicated the employee’s cardiac condition would not prevent him from undergoing the surgery discussed by Dr. Garvey, and recommended approval of the surgery.

The medical record binders for the SIME examination were filed by the parties on October 11, 2006.  The last medical record in the binders is dated March 20, 2006, except for the October 6, 2006 letter from Dr. McGinn.  These records were submitted to Dr. Gaw for his review.  Dr. Gaw conducted our ordered SIME examination of the employee on November 27, 2006.  In his report, Dr. Gaw indicated the employee probably suffers from intrinsic damage to the nerve roots of his lower spine, secondary to his surgeries and scarring, but that further invasive surgery or steroid injections would not likely be of benefit.
  Dr. Gaw recommended pain management treatment such as oral medication, or trial of an epidural stimulator.
 

We reconvened the hearing on the employee’s claims on February 15, 2007.  The employee testified he spoke to Dr. Garvey again on February 8, 2007.  He testified the physician indicated the surgery could help with the pain, and they are prepared to proceed with the procedure.  He indicated Dr. Gaw did not tell him what he could do to cure his condition.  He testified his radiographic exams show an impingement of the nerve roots, and that Dr. Garvey’s surgery could possibly correct that.  He argued a TENS unit would, at most, only address the symptoms.   

The employee testified he lives 75 miles from the Twin Cities area of Minnesota, where he receives his medical care.  He asserted he has submitted approximately $1,700.00 in medical-related travel costs for reimbursement, but these costs remain unpaid.

The employer argued it does not dispute the compensability of the employee’s back condition, or of reasonable and necessary medical care and related transportation costs.  It agreed to work with the employee to secure the reimbursement of his reasonable travel costs.  However, the employer noted the employee has been through six surgeries, and the preponderance of the medical evidence, especially the opinions of Dr. Ghose and Dr. Gaw, indicate that additional invasive surgery is not reasonable or necessary.  It argued that the preponderance of the evidence indicates that a trial nerve stimulator device, as recommended by those physicians, would be reasonable.


FINDINGS OF FACT AND CONCLUSIONS OF LAW


I.
ENTITLEMENT TO MEDICAL BENEFITS
The Alaska Workers' Compensation Act at AS 23.30.095(a) provides, in part: 

“The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....  

The Alaska Workers' Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the disability and employment.
  In this case, we find the medical reports of the employee’s treating physicians, the report of the EME physician, the report of the SIME physician, and the testimony of the employee all indicate his 1989 work injury is a substantial factor in his ongoing medical condition.  We find this testimony and these records are sufficient evidence to raise the presumption of compensability under AS 23.30.120(a) for the employee’s claim for benefits.  Based on our review of the record, we can find no evidence to rebut the presumption of the employee’s entitlement to ongoing medical benefits, and related transportation costs, under AS 23.30.095(a).
   We conclude the employee is entitled to reasonable and necessary ongoing medical care and related transportation costs.
 

II.
ADDITIONAL SURGERY

The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  The Court also held the presumption of compensability under AS 23.30.120(a) specifically applies to claims for medical benefits.
  A substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under AS 23.30.095(a).
  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).
  

In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation and medical necessity.
  In the instant case, the employee is requesting an interbody fusion surgery at L5-S1, his sixth invasive surgery.  We find this to be a highly technical area of medicine, and we conclude medical evidence is necessary to raise the presumption of compensability.  The medical reports from the employee’s physicians, Drs. Garvey, Bostrom, and McGinn, all recommend the employee undergo fusion surgery with Dr. Garvey to relieve the compression of his nerve roots at L5 and S1.  We find this is sufficient medical evidence to raise the presumption that the claimed surgery is reasonable and necessary, and compensable.  

Once the presumption attaches, substantial evidence must be produced showing the claimed medical care is not reasonable and necessary for the work-related injury.
  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.
 
 There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the evaluation for treatment is not reasonable and necessary; or (2) eliminating all reasonable possibilities that the evaluation for treatment is reasonable and necessary for the work-related condition.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  

In his report, Dr. Ghose indicated the employee’s 1989 work injury was still a substantial factor in his present condition, but, given the employee’s age, cardiac condition, and failed surgical history, he recommended against any additional invasive surgery.  We find Dr. Ghose’s opinion is substantial affirmative medical evidence that the additional surgery would not be reasonable, rebutting the presumption of compensability of the employee’s claim for that surgery.
  

Once substantial evidence shows the condition is not work-related, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  Accordingly, we have reviewed the entire medical and hearing record.  We find the preponderance of the evidence in the available medical record, specifically the opinions of Dr. Ghose and Dr. Gaw, indicate the employee is not (at least at present) a candidate for the fusion surgery.  Drs. Gaw and Ghose found the employee’s earlier surgeries produced scarring, worsening the damage to the nerve roots of his lower spine.  Given that history, those physicians indicated additional invasive surgery would not be recommended for the employee.  Drs. Gaw and Ghose recommend more conservative treatment, a TENS unit.  Based on the preponderance of the available medical evidence, and specifically based on the employee’s failure to exhaust more conservative treatment, we cannot find that the claimed fusion surgery is reasonable or necessary for the employee, at present.  We will deny the claim for this surgery.

III.
MEDICAL TRANSPORTATION COSTS
8 AAC 45.082(d) provides, in part:  "Unless the employer disputes the prescription charges or transportation expenses, an employer shall reimburse an employee's prescription charges or transportation expenses for medical treatment within 14 days after the employer receives . . .  an itemization of the dates of travel and transportation expenses for each date of travel."  8 AAC 45.084(c) provides that employees must use "the most reasonable and efficient means of transportation under the circumstances", and that if the employer "demonstrates" in a hearing that the employee failed to do so, we may award a reasonable rate.  In addition, 8 AAC 45.084(e) provides that employers must provide payment for “reasonable meals and lodging purchased when obtaining necessary medical treatment ….”   

The employee has claimed reimbursement for approximately $1,700.00 in medical-related transportation costs.  In our hearing on February 15, 2007, the employer agreed it is liable to reimburse all reasonable travel costs related to reasonable treatment and care for his work-related back condition.  It agreed to work with the employee to resolve that issue.  As noted above, we find the employee is due his reasonable work injury related costs.  Accordingly, we will retain jurisdiction over this dispute under AS 23.30.130.  If this matter is not fully resolved within 60 days of the issuance of this decision, we direct the parties to notify Board Designee Melody Kokrine.  Based on our retained jurisdiction, we direct Designee Kokrine to set for hearing any dispute raised.

ORDER
1.
The employee's claim for medical benefits for a back fusion surgery by Dr. Garvey is denied and dismissed.

2.
The employee is entitled to reasonable medical-related transportation costs, in accord with AS 23.30.095(a), 8 AAC 45.082, and 8 AAC 45.084.  We retain jurisdiction over the employee's claim under AS 23.30.130, in accord with the terms of this decision.  

Dated at Fairbanks, Alaska on March 14th, 2006.
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William Walters, Designated Chair







Tom V. Zimmerman, Jr., Member







Damian J. Thomas, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JAMES W. HOLZNAGEL employee / applicant; v. WRIGHT AIR SERVICE, employer; EMPLOYERS INSURANCE CO. OF WAUSAU, insurer / defendants; Case No. 198930690; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on March 14th, 2007.







Kelley J. DeGabain, Admin. Clerk
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