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ALASKA WORKERS' COMPENSATION BOARD

            P.O. Box 115512        
Juneau, Alaska 99811

	VERONICA T. RODRIGUEZ, 

                                                  Employee, 

                                                   Respondent,

                                                   v. 

HOPE COMMUNITY RESOURCES, 

INC.,

                                                  Employer,

                                                   and 

LIBERTY NORTHWEST INSURANCE 

COMPANY,

                                                  Insurer,

                                                   Petitioners.
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	       INTERLOCUTORY DECISION 

       AND ORDER

       AWCB Case No.  200405438
       AWCB Decision No. 07-0054  

       Filed with AWCB Anchorage, Alaska

       on  March 15, 2007.


The Alaska Workers’ Compensation Board (“Board”) heard the employer’s petition to review and modify the decision of the Reemployment Benefits Administrator (“RBA”) Designee on February 7, 2007, in Anchorage, Alaska.  The employee appeared pro se.   Attorney Jeffrey Holloway represented the employer and insurer. (“Employer”)  The record was held open for one week for receipt of additional medical information and then closed February 15, 2007 when the Board met to consider this matter.


ISSUES
1.  Did the RBA Designee abuse her discretion in determining the employee eligible for reemployment benefits under AS 23.30.041(e)?

2.    Shall the Board modify, pursuant to AS 23.30.130,  the July 7, 2006 determination that the employee is eligible for reemployment benefits based on her release to return to work available in her labor market and/or she has not incurred any permanent impairment (“PPI”) rating as a result of the work injury?

3.  Shall the Board order a second independent medical evaluation (“SIME”) pursuant to AS 23.30.110(g)?


SUMMARY OF THE EVIDENCE
The employee worked for the employer as a patient care technician.  She suffered an abdominal hernia as a result of lifting clients at work.  She was unsure of the exact date of the injury but she left work February 25, 2004.
  She was 41 years of age at the time of the injury.  

The employee sought medical care.  She was seen at the Alaska Family Wellness Center, Inc. by Mark Swircenski, PA-C.   He issued a “To whom it may concern” note on February 26, 2004, in which he stated:

Veronica Rodriguez has developed a large abdominal hernia that is aggravated by lifting at work.  She should be on light duty, which means no lifting at all.  If no

light duty is available then she should remain home until this is repaired and healed.

The employee was next seen by Ernest L. Rosato, M.D., assistant professor of surgery at Thomas Jefferson University in Philadelphia, Pennsylvania.
  He diagnosed a recurrent supraumbilical hernia.  He recommended elective hernia repair.  The employee underwent ventral hernia repair surgery on April 14, 2004.
  Dr. Rosato estimated that after the surgery, she would require 6-8 weeks of recuperative time.
  However, when Dr. Rosato saw the employee on October 5, 2004, his view had changed.
  He noted that after the surgery the employee noted an increasing right lower abdominal bulge in the weeks prior to the October 5, 2004 exam. At the time of the exam, he noted that there was a clear-cut recurrence of the hernia with displacement of the fascia.  He discussed with her the failed primary repair and suggested that she would be a good candidate for myofascial flap closure or utilization of a large prosthetic patch.  He also recommended increased activity and weight loss and suggested that she be evaluated for flap closure.  The employee requested reemployment benefits by letter dated November 8, 2004.
  

On December 10, 2004, the employee was seen by Steven E. Copit, M.D. regarding her condition and elected to pursue patch repair.
  In another report dated January 18, 2005, the employee was noted by Dr. Rosato to have elected to proceed with mesh repair rather than myofascial flaps.  On March 16, 2005, the procedure for installation of the mesh was performed and multiple fibroids were noted.
  The operative report noted that the employee had an enlarged uterus with uterine fibroids occupying 50% of the abdominal cavity.
  The enlarged uterus was noted and it was felt the employee should undergo an ultrasound evaluation postoperatively and that this might be playing some role in her recurrent incisional hernia.
  The employee was again hospitalized from March 28 to April 3, 2005, for a superficial ventral wound infection.
  This condition was resolved by May 25, 2005.
  The employee was seen by Dr. Rosato on August 12, 2005, at which time she was found to be completely healed.  After noting the employee’s several recurrences of the hernia, Dr. Rosato recommended she consider an alternate line of work or permanent restrictions on lifting as she was at high risk for recurrence.  He also noted that she would be seeing a gynecologist for her large uterine fibroids.

The employer accepted the claim and paid temporary total disability (“TTD”) benefits for the period from February 26, 2004 through May 25, 2004, and from October 20, 2004 through December 27, 2005.
    

The employee made a second request for reemployment benefits which was received by the Board on November 14, 2005.
  By letter dated January 5, 2006, the employee was asked to explain the unusual and extenuating circumstances for her failure to request reemployment benefits after she gave her employer notice of her injury.  The employee responded by letter received January 26, 2006, indicating that she thought the hernia repair surgery would allow her to return to work but that after the second surgery, her doctors felt she could no longer do a job which required her to lift 50 pounds.

On December 6, 2005, the employee was seen for an employer’s medical evaluation (“EME”) in Portland, Oregon by Esmond Braun, M.D.
  He noted that she had a previous work history as a parking valet and in janitorial work.  He also noted that the fibroids in her uterus were estimated at 24 weeks pregnancy size.  He noted weakness in her abdominal wall.
  He found that the employee should avoid work involving lifting over 20-30 pounds.  He recommended another surgical procedure in the form of a third repair of her abdominal wall.  He anticipated she would be medically stable after this procedure in four to six weeks but she was not stable as of the time of the report.  In a subsequent report issued December 18, 2005, he found she was medically stable with her morbid obesity and weakness of abdominal wall contributing to her condition.  He found these factors were unrelated to the February 25, 2004 work incident.
   He felt the factor which suggested the likelihood of a recurrence were unrelated to the work activity.  He found that the employee did not require further treatment and that her condition was stable.  He also found she had no permanent impairment related to her work activity.

By letter dated February 15, 2006, the RBA Designee found that the employee had unusual and extenuating circumstances for her late request for reemployment benefits.
  By letter dated March 1, 2006, Fannie Stoll, workers’ compensation technician, advised Jennifer Weinstein was assigned to perform the eligibility evaluation.
  On March 24 and 29, 2006, Ms. Weinstein requested an extension because she did not expect to get results from the employee’s physician in time to have the report to the RBA by March 30, 2006.
  The extension was granted to allow the report to be submitted by April 30, 2006.
   Ms. Weinstein submitted the Eligibility Assessment Report on April 26, 2006.
 The employee reported she could lift no more than 20-30 pounds.
  She indicated she had a work history as a cleaner and as a valet driver.
 She also worked as a taxi cab driver in 1999.  She also worked at the Denali Resort in Alaska as a housekeeper in 1998.
  She also worked at Aramark from 1994-95 as a caterer helper.  Although job descriptions for positions previously held by the employee were sent to Dr. Rosato, he did not respond.  Ms. Weinstein indicated that based on Dr. Braun’s report, it appeared the employee would not be qualified for rehabilitation services.  However, she noted that she had not received any response from the employee’s treating physician regarding his opinion.

By letter dated May 15, 2006, the RBA Designee indicated that she was not able to make a decision regarding the employee’s eligibility because additional information was needed from the employee’s treating physician regarding her impairment and review of the job descriptions.
 

By fax dated May 25, 2006, Ms. Weinstein reported that she received the job analyses from Dr. Rosato who disapproved all the jobs because the employee’s hernia recurred because of her fibroid tumor.

On May 29, 2006, Ms. Weinstein issued an addendum to her eligibility assessment.
  She indicated that the employee had a visit with Dr. Rosato who indicated that she would have to have her fibroid tumor removed before she could have her hernia repair redone.

By fax dated June 1, 2006, Ms. Weinstein faxed information received from Dr. Rosato indicating that the employee would have a permanent impairment.

After several attempts to obtain information from Dr. Rosato, his office faxed information on June 27, 2006 indicating that the employee did have a permanent impairment based on the industrial accident.  Based on this information, Ms. Weinstein issued an eligibility assessment addendum indicating that the employee is eligible for services based on Dr. Rosato’s indication that the employee would have a permanent impairment.

By letter dated July 7, 2006, the RBA Designee found that employee eligible for reemployment benefits based on Dr. Rosato’s statement that the employee would have an impairment.

On July 19, 2006, the employer filed a petition for review of the July 7, 2006, eligibility determination.
  This petition was based on Dr. Braun’s report and addendum.  

On August 1, 2006, Dr. Braun was asked by the employer to perform an impairment rating on the employee.
  He noted that he had seen her on December 6, 2005 in relation to her ventral hernia and repair.  His diagnosis as of December 18, 2005 was morbid obesity, leiomyomatous uterine tumor and status post ventral hernia repair.  He found a zero percent impairment of the whole person based on the following analysis:


Ms. Rodriguez has weakening of the abdominal wall, in part related to a prior surgery and her very large leiomyomatous uterus, as well as morbid obesity.  Using Table 6-9, she falls under the Class I impairment of the whole person with a palpable defect in the supporting structures of the abdominal wall without any protrusion or defect, and with no mild discomfort, and not precluding activities of daily life.  On this basis, I would give her a zero percent impairment of the whole person related to her umbilical hernia repair.

The employer also filed a petition to modify the eligibility determination on August 14, 2006, because of the August 1, 2006 impairment rating of Dr. Braun.
  On August 1, 2006, the employee indicated she wished to receive reemployment benefits and a specialist was selected.
  The employer appealed the eligibility determination.  However, by letter dated October 23, 2006, the employer’s counsel requested that the employee be assigned a specialist to prepare a plan for retraining.

By letter dated February 6, 2007, the RBA Designee acknowledged receipt of a plan for the employee with an occupational goal of medical assistant/phlebotomist.
  However, the employer has not approved and signed the plan.

Benefits were controverted November 9, 2006, due to the employee’s failure to sign releases.
  The releases were subsequently executed by the employee and the controversion was withdrawn on December 29, 2006.

At the hearing, the employer contends that either the employee never should have been determined eligible for reemployment benefits or, in the alternative, she is no longer qualified for reemployment benefits based upon Dr. Braun’s zero percent PPI rating.
  The employer objhected to the failure by the RBA Designee to timely process the eligibility determination. 

At the hearing, the employee testified on her own behalf.  She questioned the relationship between her hernia and the fibroid tumors she experienced and for which she has been undergoing treatment to bring about their reduction. She is not certain whether there is a relationship between the hernia and fibroid tumors.  However, she noted that the fibroid tumors were not notice by Dr. Rosato until the seond surgery and she claims that they were not a preexisting condition.  In addition, the employee was upset about seeing Dr. Braun for two reasons.  She objected to having to travel from Philadelphia to Portland for the employer’s medical evaluation.
  Secondly, according to the employee, Dr. Braun asked her about her nationality.  She informed him that her father was Puerto Rican and her mother was African-American.  The employee testified that Dr. Braun then told her that Puerto Rican women “…are really good whores.”  The employee was upset about this remark.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
MODIFICATION
AS 23.30.130(a) provides:

Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.

The employer timely requested that the Board modify the RBA eligibility determination under 
AS 23.30.130(a).
  The Alaska Supreme Court discussed AS 23.30.130(a) in Interior Paint Company v. Rodgers,
 and stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."
  The Board also applies AS 23.30.130 to changes in condition, including those affecting reemployment benefits and vocational status.
  


The Board’s regulation at 8 AAC 45.150(e) requires specific facts, not just a general allegation, of a change of condition or mistake of fact to serve as a basis for modification.  In the instant case, the employer identifies specific evidence from its EME physician developed after the RBA determination, which it maintains should render the employee ineligible for reemployment benefits under AS 23.30.041.  Accordingly, the Board will consider the employer’s petition in light of the whole record, including the new evidence concerning the employee’s condition.  

II.
STANDARD OF REVIEW
Under AS 23.30.041(d), the Board must uphold an eligibility decision of the RBA absent "an abuse of discretion on the administrator's part."  Although the instant case involves a petition for modification of an RBA determination under AS 23.30.130 rather than a direct appeal under AS 23.30.041(d), the Board has applied the same evidentiary standard to reviews of RBA eligibility determinations under either section of the statute.
  Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act.  In Sheehan v. University of Alaska,
  The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."
  The Board also considers an agency's misapplication of the law or a failure to exercise sound, reasonable, and legal discretion to fall within the definition of "abuse of discretion.”
  In the Administrative Procedure Act, the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those cited above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.
  

On appeal to the courts, the Board’s decision reviewing an RBA determination is subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads the Board to apply a substantial evidence standard in the review of an RBA determination.  Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."
 

The task of determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of our decisions following the review hearings. 
  Nevertheless, under 8 AAC 45.070(b)(1)(A), we are precluded from considering additional evidence in review of an RBA determination of eligibility under AS 23.30.041(d) if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence.
  

In the instant matter, the record contains new medical evidence from Dr. Braun, an opinion rendered after the RBA issued her eligibility determination.  Under 8 AAC 45.070(b)(1)(A) we find this evidence is newly discovered and could not with due diligence have been produced for the administrator’s consideration by the employer.  We conclude 8 AAC 45.070(b)(1)(A) does not exclude this medical record from our consideration. 
 

After allowing the parties to enter their evidence, we review it and the evidence before the RBA to assess whether an RBA decision was supported by substantial evidence and therefore reasonable.
    If, in light of all the evidence, the Board finds the RBA's decision is not supported by substantial evidence, it concludes that the RBA abused his or her discretion and remands the matter for reexamination of the evidence and necessary action.

III.
ELIGIBILITY FOR REEMPLOYMEMT BENEFITS
The overall goal of the workers' compensation rehabilitation system is to promote a prompt, efficient, cost-effective, successful, and less litigated rehabilitation system.
 AS 23.30.041(f) provides, in part:

An employee is not eligible for reemployment benefits if 

(1) the employer offers employment within the employee’s predicted post-injury physical capacities . . . 

(2) the employee has been previously rehabilitated in a former workers’ compensation claim . . .; or

(3) at the time of medical stability no permanent impairment is identified or expected.


The RBA designee’s determination found the employee eligible for reemployment benefits, in part, because her treating physician anticipated she would eventually have a PPI rating.  The employer now requests modification of the RBA designee determination, under AS 23.30.130(a).  It asserts that the employee does not have PPI attributable to her work with the employer.

AS 23.30.190 provides, in part: “(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment . . . .”  
AS 23.30.190(b) is specific and mandatory that PPI ratings must be calculated under the AMA Guides.  The Board has consistently followed this statute in its decisions and orders.
   In Rydwell v. Anchorage School District,
 the Alaska Supreme Court held the AMA Guides also control the determination of permanent impairment under AS 23.30.041(f)(3).  

The employer relies upon Rydwell in support of its argument that the employee is ineligible for reemployment benefits.  In Rydwell, the Court denied the employee’s entitlement to reemployment benefits because she had no ratable impairment.
  The employee’s treating physician initially refused to rate the employee because he did not find her to be medically stable; however, he later observed that Rydwell's problems did not translate to a permanent impairment as defined in the AMA Guides.
  Therefore, despite several physicians’ opinions that the employee's physical capacities were less than the physical demands of her position, and that she would be unable to return to her original job, she was found ineligible for reemployment benefits because her treating physician found she did not have a ratable PPI under the AMA Guides.  We find, in Rydwell, there was no basis to expect the employee would have a ratable permanent impairment at the time she was found ineligible for reemployment benefits.  We conclude the instant matter is distinguishable from Rydwell.  The employee in this case received an opinion from her treating physician, Dr. Rosato, that she would have an impairment.  However, he did not perform an impairment rating as he was not familiar with the AMA Guides and apparently felt he was not qualified to perform a rating. 

Additionally, the employer relies on State v. Lavender.
  In Lavender, the employee had been found eligible for reemployment benefits but subsequently the employee’s doctor released her to return to work in the job she held at the time of injury.  The employee returned to work in this job and the Board, upon petition for modification by the employer, granted modification finding that the employee no longer met the eligibility criteria for reemployment benefits.
  

The employer also relies on Riebe v. Fairbanks Gold Mining, Inc.
  In Reibe, the Board granted modification where there was no rating of the employee under the AMA Guides, and the SIME physician indicated there were no objective clinical findings on which to base a work related PPI under the AMA Guides.  The Board considers this case to be distinguishable from the instant case.

The Board finds the instant matter distinguishable from Lavender, and Riebe.  Unlike in Lavender, in the instant case, the employee has not been released to return to her job at the time of injury.  And, unlike in Riebe, the employee does have a physician statement indicating she will have a ratable impairment.  The only deficiency in this record relates to the refusal of the treating physician to perform a rating under the AMA Guides.  Such a refusal to perform a rating under the AMA Guides is not unusual.  Often physicians, for whatever reason, do not wish to perform ratings under the AMA Guides.  The simple solution in this case is to find a physician who will perform the impairment rating under the AMA Guides which Dr. Rosoto anticipates the employee will have.

The Board has modified several RBA determinations based upon a change in the opinion of the physician upon who the RBA relied when making the eligibility determination.  The Board addressed the issue of changing circumstances in Imhof v. Eagle River Refuse,
  In that case, the RBA found the employee eligible for reemployment benefits based upon the treating physician’s opinion that the employee could not return to the work he held at the time of his injury.  Several months later, the employee’s treating physician concluded that the employee could return to work.  The employer petitioned the Board to modify the RBA’s decision.  The Board found there was a change in the employee’s condition and that he was able to return to work.  The Board concluded that the employee was no longer eligible for reemployment benefits, and terminated the employee’s reemployment benefits.
  

In Wickett v. Arctic Slope Consulting Group, et. al.,
 the employee’s treating physician predicted that the employee would suffer a permanent impairment due to his work injury.  That prediction, combined with the fact that the employee was unable to return to any job held within ten years before the work injury, was sufficient for the RBA to conclude that the employee was eligible for reemployment benefits.  However, after the employee became medically stable, the employee’s treating physician found that the employee had no permanent impairment from his work injury.  The Board concluded there was no basis, on the record before them, to find (or expect) a determination of permanent impairment, as required under AS 23.30.041(f)(3).  Accordingly, the Board modified the RBA’s decision.

In Philley v. AIS, Inc.,
 the issue before the Board was whether it should modify the RBA’s eligibility determination.  The employee’s treating physician in that case indicated the employee could not return to his job at the time of injury or any job the employee performed in the ten years preceding his injury, and predicted the employee would incur a PPI as a result of the work injury.  Based upon the physician’s opinion, the employee was found eligible for reemployment benefits.  The treating physician later performed a PPI evaluation and concluded the employee had no PPI.  The employer sought modification.  The Board found the treating physician’s subsequent conclusion that the employee had no PPI due to the work injury constituted a change in conditions and the Board modified the RBA’s determination for the work injury in question.  In Philley, after the employee’s treating physician determined he did not have a ratable PPI, there was no evidence in the record indicating the employee was eligible for reemployment benefits.

We find these cases clearly distinguishable from the case currently before the Board.  In the instant matter, the RBA relied upon the employee’s treating physician in determining the employee was eligible for reemployment benefits.  The employee’s treating physician’s opinion in this matter has not changed, unlike the cases in which modification has been granted.  Rather, the employee has not been able to obtain an rating from a physician qualified to perform a permanent imapirment rating.  In the matter currently before us, we find a basis for a ratable permanent impairment as demonstrated in Dr. Rosoto’s statement that the employee will have an impairment.  

We find the RBA Designee relied upon Dr. Rosoto’s opinion that the employee would suffer a permanent impairment.  The only piece of information missing from the current record is the extent of the impairment.  The Board finds that it is unable to determine whether the employee is eligible for reemployment benefits or not without a PPI rating using the AMA Guides, Fifth Edition.  The Board concludes there is a basis, on the present record, to expect a determination of permanent impairment, as required under AS 23.30.041(f)(3).  Accordingly, based on the preponderance of the evidence in the record, we find the employee remains eligible for benefits under AS 23.30.041.  We also find that the employee was credible when she reported that Dr. Braun made a racist remark to her about Puerto Rician women during the course of the EME interview.  AS 23.30.122.  Under these circumstances, the Board finds that the obvious evidence of existence of racial bias by Dr, Braun means that the Board will give no weight to Dr. Braun’s reports.   

IV. SIME UNDER AS 23.30.110(g)
Alaska Supreme Court decisions highlight the Alaska Workers’ Compensation Act’s (“Act”) obligation to provide a simple and inexpensive remedy with speedy
 and informal procedures.
  To meet this end, under AS 23.30.135(a), the Board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties.

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted, or where payments of compensation have been increased, reduced, terminated, changed, or suspended, upon receipt of notice from a person entitled to compensation, or from the employer, that the right to compensation is controverted, or that payments of compensation have been increased, reduced, terminated, changed, or suspended, make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

AS 23.30.095(k) provides, in part:

In the event of a medical dispute regarding determinations of causation, medical stability, ability to enter a reemployment plan, degree of impairment, functional capacity, the amount and efficacy of the continuance of or necessity of treatment, or compensability between the employee’s attending physician and the employer’s independent medical evaluation, the board may require that a second independent medical evaluation be conducted by a physician or physicians selected by the board from a list established and maintained by the board.

AS 23.30.110(g) provides, in part:

An injured employee claiming or entitled to compensation shall submit to the physical examination by a duly qualified physician, which the board may require. . . .   

Based upon the record in this case, the Board finds that there is a significant medical dispute between the employee’s physician, Dr. Rosoto, and the employer’s physician, Dr. Braun.  Specifically, the Board finds the opinion of Dr. Rosoto conflicts with that of Dr. Braun regarding causation, compensability, treatment, medical stability, impairment and the employee’s degree of impairment.  

The Board finds that these disputes are significant and a SIME will assist the Board to best ascertain the rights of the parties.
  The Board will exercise its discretion under the Act to order a SIME on these disputed issues.
  An SIME must be performed by a physician on our list, unless we find our list does not include an impartial physician with the specialized training, qualifications, or experience needed.
  Based on our review of the employee’s file and the arguments of the parties, we find the SIME should be performed by a physician suited to address the issues in this case, including review of any causal connection between hernias and fibroids, as well as expertise in performing impairment ratings.  Both parties may submit names of physicians who meet these criteria listed in this order.  We suggest the employee contact Dr. Rosato for names of physicians who will meet these criteria.  We will order our board designee, Workers' Compensation Officer Maria Elena Walsh, to arrange the SIME, in accord with 8 AAC 45.092(h). The SIME physician should be requested to address the disputes we have identified in this decision and order, and any other significant medical issues identified by the Board Designee.
  


ORDER

1. The employer’s petition for modification of the RBA Designee’s determination is denied and dismissed.  The employer’s petition to set aside the eligibility determination is denied and dismissed.
2. Workers' Compensation Officer Maria Elena Walsh shall schedule an SIME pursuant to AS 23.30.110(g) and AS 23.30.095 with a physician selected by Ms. Walsh, in accord with the procedure in 8 AAC 45.092(h).
3. An SIME shall be conducted regarding the nature and extent of the employee’s work injury, and determining what, if any, further treatment is reasonable and necessary for the employee’s condition, the extent of work-related disability, whether the employee has reached medical stability, if the employee has or is expected to have a ratable PPI, the work-related need for vocational retraining, and any other dispute determined by the Board Designee to be necessary or appropriate to resolve the disputed issues of this claim.   

4. The parties shall proceed with the SIME in accord with the process outlined in 
8 AAC 45.092(h). 

Dated at Anchorage, Alaska, on  March 15, 2007.
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