IN RE TERESA GAUTHIER, D/B/A ST. MARY'S ASSISTED LIVING HOME 
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	IN THE MATTER OF THE PETITION FOR

A FINDING OF THE FAILURE TO INSURE

WORKERS' COMPENSATION LIABILITY

AND ASSESSMENT OF CIVIL PENALTY

                                     Against,

TERESA GAUTHIER, 

D/B/A ST. MARY'S ASSISTED LIVING HOME,

                                    Uninsured Employer,

                                                 Respondent.

	)

)

)

)

)

)

)

)

)

)

)
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)

)
	FINAL DECISION AND ORDER

AWCB Case No.  700001902
AWCB Decision No.  07-0059

Filed with AWCB Anchorage, Alaska

on March  21, 2007


On February 22, 2007, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the Petition for Finding of Failure to Insure and Assessment of Civil Penalties against 
St. Mary’s Assisted Living Home.  Teresa Gauthier, sole owner of the employer St. Mary’s Assisted Living Home, represented herself.  Richard Degenhardt, Investigator for the Fraud Investigation Section, of the Workers’ Compensation Division, Alaska Department of Labor and Workforce Development, represented the State of Alaska.  The record closed at the conclusion of the hearing on February 22, 2007.


ISSUES
1. Has the employer failed to file proof of workers' compensation liability insurance, pursuant to AS 23.30.085(a)?

2. Has the employer failed to provide the workers’ compensation insurance liability insurance to cover its employees, pursuant to AS 23.30.075(a)?

3. Is Teresa Gauthier’s husband an employee of St. Mary’s Assisted Living Home pursuant to 
8 AAC 45.890?

4. Shall the Board assess a civil penalty against the employer under AS 23.30.080(f)?


SUMMARY OF THE EVIDENCE
Investigator for the Workers’ Compensation Division, Richard Degenhardt, testified at the hearing on February 22, 2007, that during the process of updating Department of Labor and Workforce Development (“DOL”), Workers’ Compensation Division records, he discovered the employer had not filed a current Notice of Insurance.  He additionally secured DOL Employment Security Division (“ESD”) tax records indicating the employer had employees at that time.
  

The State of Alaska Division of Occupational Licensing records indicate that St. Mary’s Assisted Living Home was originally issued a business license on July 16, 2004, and its current license is effective from December 16, 2006 until December 31, 2007.
  The owner of St. Mary’s Assisted Living Home is identified as Teresa Gauthier.  Its primary activity is nursing care.

The investigator obtained a National Council on Compensation Insurance, Inc. (“N.C.C.I.”) database report of Notice of Insurance for this employee, indicating it had secured workers’ compensation insurance coverage with Alaska National Insurance Company for the period September 15, 2005 through September 14, 2006.
   However, he testified the report showed the employer’s coverage had been canceled by the insurer on December 26, 2005, for failure to pay the premium.
  He testified he received confirmation from Alaska National Insurance Company that the employer’s workers’ compensation insurance policy was cancelled effective December 26, 2005 for non-compliance of the final audit on the prior year’s policy.  Alaska National further reported that the employer complied with the final audit on September 21, 2006, when it re-applied for workers’ compensation coverage and coverage was blocked due to the non-compliance.

The D.O.L. E.S.D. tax records indicate the employer paid E.S.D. taxes on between one and four employees for the third calendar quarter of 2005, through the second calendar quarter of 2006.
  In the 2nd and 3rd quarters of 2005, the employer paid wages in the total sum of $10,211.00 for three employees.
  The employer paid wages in the total sum of $27,725.00 for four employees for the 1st and 2nd quarters of 2006.
  

The investigator testified he sent the employer a Petition for a Finding of Failure to Insure under 
AS 23.30.075 and for Assessment of Civil Penalty under AS 23.30.080(f),
 together with a Discovery Demand,
 by certified mail on December 1, 2006.  The Petition gave notice that the employer was potentially subject to civil penalties.
  

The investigator testified the employer had a 270 day lapse in coverage, from December 26, 2005 through September 21, 2006.  During this period, the investigator testified the employer had five employees who performed 555 days of employee labor.  The investigator testified that 
Ms. Gauthier’s husband is on the schedule; however, Ms. Gauthier does not consider him an employee because she does not pay him.
  The investigator testified that the days Richard Gauthier was scheduled to work were not included in the 555 days of uninsured employee labor.  The monthly work schedules for St. Mary’s Assisted Living Home for the period December 26, 2005 through September 21, 2006, indicate Richard Gauthier was regularly scheduled as a Nurse / Caregiver.  From December 26, 2005 to September 22, 2006, the Work Schedules indicate Richard Gauthier worked 178 days.
The investigator testified that during the period the employer was uninsured, an employee filed a report of injury, Alaska Workers’ Compensation Board Case Number 200604291.  The employee, Eufemia Canilao, injured her back while working for the employer on March 29, 2006.  The injury involved time loss.

Ms. Gauthier testified at hearing that she did not realize St. Mary’s Assisted Living Home was uninsured until one of the employees filed a report of injury.  She testified she contacted Alaska National Insurance Company and was notified that the workers’ compensation insurance policy for St. Mary’s Assisted Living Home was cancelled because the employer had not submitted the paperwork for the final audit.  She testified that St. Mary’s Assisted Living Home’s accountant reported filing the audit paperwork in December 2005, but that the accountant had no proof that it was provided to Alaska National Insurance Company.

Ms. Gauthier testified that after she learned St. Mary’s Assisted Living Home was uninsured for workers’ compensation liability, she was unable to obtain insurance.  Further, she testified that she did not want an “out of town” insurance company.  She testified that her accountant went on vacation for over a month and without the accountant, Ms. Gauthier was unable to complete the necessary paperwork to complete the audit.  She testified that prior to learning of St. Mary’s Assisted Living Home’s uninsured status, she took the business’s coverage for granted.

Ms. Gauthier testified St. Mary’s Assisted Living Home was provided notice that the workers’ compensation insurance policy was going to be cancelled.  She testified her husband signed for the notice sent via certified mail, but he did not give the notice to her.  Ms. Gauthier testified she has instructed her husband to provide her with all mail upon receipt.

Ms. Gauthier testified that when the employee received a low back injury at work and was off work, St. Mary’s Assisted Living Home continued to pay the employee all wages she would have earned had she been on the schedule from March through September 2006.  Further, she testified the employer paid all the medical bills for the injured worker’s treatment.

Ms. Gauthier testified that her husband is included on the schedule for St. Mary’s Assisted Living Home.  She testified that he used to be employed as a traveling nurse and did nursing in communities with a shortage of nurses.  However, she testified that he no longer works outside the home; instead, he is scheduled on the evening shift to assist the male residents of the assisted living home to go to the restroom or perform transfers.  Ms. Gauthier works at a hospital during the day and testified that she comes home at 3:00 pm and works the assisted living home’s evening to 
6:00 am shift with her husband.  She testified her husband works the night shift in conjunction with her so that she may get the rest necessary to enable her to work at the hospital during the day.  If her husband were injured while performing work for St. Mary’s Assisted Living Home, she testified that his injuries would be covered under the health insurance she receives through her work at the hospital.  

If assessed the maximum penalty, Ms. Gauthier testified that it would force St. Mary’s Assisted Living Home out of business.  She testified that the assisted living home currently provides a home and nursing care for four individuals.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
FAILURE TO FILE PROOF OF INSURANCE 

The duty of an employer to file evidence of compliance with the workers’ compensation insurance requirement is set forth in AS 23.30.085:

(a) An employer subject to this chapter, unless exempted, shall initially file evidence of his compliance with the insurance provisions of this chapter with the division, in the form prescribed by the director. The employer shall also give evidence of compliance within 10 days after the termination of his insurance by expiration or cancellation. These requirements do not apply to an employer who has certification from the board of the employer’s financial ability to pay compensation directly without insurance.

(b) If an employer fails . . . to comply with the provision of this section, the employer shall be subject to the penalties provided in AS 23.30.070 . . . .

The Board finds our administrative records and the hearing testimony show that the employer failed to show evidence of compliance with the workers' compensation insurance requirement from December 26, 2005 until it again acquired workers’ compensation liability insurance coverage effective September 22, 2006.  We also find our administrative records reflect that the employer failed to show evidence of compliance within 10 days of expiration of its workers' compensation insurance policy on December 26, 2005.  Although this employer clearly had opportunity to file evidence of compliance, the Board received no evidence of insurance.  The Board finds the employer failed to insure for workers’ compensation liability.

Based on the consistent evidence of the hearing record, we find the employer failed to file evidence of compliance for the period from December 26, 2005 and continuing until the NCCI database reflected the employer acquired workers’ compensation insurance coverage, September 22, 2006.  We conclude the employer was in violation of AS 23.30.085(a) and (b) for that period of time.  We also conclude the employer is subject to the penalties provided in AS 23.30.070 for any valid claims arising during the periods in which it was in violation of AS 23.30.085.
II.
FAILURE TO INSURE

AS 23.30.075 provides, in part:

(a) An employer under this chapter, unless exempted, shall either insure and keep insured for the employer’s liability under this chapter in an insurance company or association . . . or shall furnish the division satisfactory proof of the employer’s financial ability to pay directly the compensation provided for. . . .

(b) If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the division, upon conviction, the court shall impose a fine of $10,000.00, and may impose a sentence of imprisonment for not more than one year.  . . .

AS 23.30.080(d) provides, in part:

The failure of an employer to file evidence of compliance as required by 
AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075. . . .

The Board finds, based on the administrative record, the testimony of the Compliance Investigator and the admissions of the owner, Teresa Gauthier, that St. Mary’s Assisted Living Home is an employer.  The employer has a general duty to provide workers' compensation insurance for its employees.  The evidence shows St. Mary’s Assisted Living Home has employed one or more persons as employees during the period from December 26, 2005 through September 21, 2006, and is subject to the Alaska Workers' Compensation Act.  The Board concludes the employer is required by AS 23.30.075 to insure for liability and to insure its employees for workers’ compensation benefits under the Alaska Workers’ Compensation Act.

Based on the employer's failure to provide evidence of compliance, we find that we must presume, as a matter of law, that the employer has failed to insure or provide security as required by 
AS 23.30.075 for the period December 26, 2005 until September 22, 2006.  The employer has provided no evidence to rebut that presumption.  Based on our administrative records and the testimony of the employer, we find this employer permitted its insurance to lapse from December 26, 2005 until September 22, 2006, and that the employer was using employee labor during these periods.

We conclude the employer failed to insure its employees, and was in violation of AS 23.30.075(a) during the period December 26, 2005 until September 22, 2006.  Under AS 23.30.075(b), we conclude the employer is directly liable for benefits under the Alaska Workers’ Compensation Act for any possible claims arising during the period in which it was in violation of AS 23.30.075.

III. STOP ORDER

When an employer subject to the requirement of AS 23.30.075 fails to comply, we may issue a stop order prohibiting the use of employee labor.  AS 23.30.080(d) provides:

If an employer fails to insure or provide security as required by AS 23.30.075, the board may issue a stop order prohibiting the use of employee labor by the employer until the employer insures or provides the security as required by AS 23.30.075. The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075. If an employer fails to comply with a stop order issued under this section, the board shall assess a civil penalty of $1,000.00 per day. The employer may not obtain a public contract with the state or a political subdivision of the state for three years following the violation of the stop order.

We found above that the employer has failed to insure or provide security for workers’ compensation coverage of its employees, as required by AS 23.30.075.  The provisions of 
AS 23.30.080(d) give us the discretion to consider issuing a stop work order, prohibiting the employer from using employee labor within the territorial jurisdiction of the State of Alaska. Although this employer clearly had ample opportunity to secure insurance, and to file evidence of compliance, it failed to do so in the recent past, violating AS 23.30.075 and AS 23.30.085.  Nevertheless, the record reflects the employer obtained workers’ compensation liability insurance on September 22, 2006, and the investigator does not request a stop order.  Accordingly, we find a stop order is not necessary at present, and we decline to issue one at this time.  

IV. EMPLOYEE  / EMPLOYER RELATIONSHIP

AS 23.30.395 provides in part:

(12) "employee" means an employee employed by an employer as defined in (13) of this section;

(13) "employer" means the state or its political subdivision or a person employing one or more persons in connection with a business or industry coming within the scope of this chapter and carried on in this state.

See also 8 AAC 45.890.

In Alaska Pulp Corp. v. United Paperworkers Intern. Union, the Alaska Supreme Court held that before an employee / employer relationship arises for the purpose of workers' compensation, an express or implied contract must exist.
  Such a contract is also necessary for a lent-employee relationship or an emergency employee relationship.
  The formation of a contract requires four express or implied elements: an offer encompassing its essential terms, an unequivocal acceptance of the terms by the offeree, consideration, and an intent to be bound.
   In the instant matter, 
Ms. Gauthier asserts that despite the fact her husband is regularly scheduled to perform work for 
St. Mary’s Assisted Living Home, he should not be considered an employee because he is not paid for the work he performs.  

Our regulation at 8 AAC 45.890 requires us to determine employee / employer status under the court-adopted "relative nature of the work test", and provides a number of factors to consider in applying the case law to individual fact situations.  The courts have long used that test to interpret AS 23.30.395(13), and its predecessor statutory provisions.
  

The Alaska Supreme Court discussed the relative nature of the work test in Kroll v. Reeser.
  In that case, the court considered whether Kroll, who was having a rental unit built, was an employer for purposes of workers' compensation in Alaska.  The court applied the "relative nature of the work test. . . . whether [the employee could] reasonably be said to have been engaged in work which was a 'regular part of the employer's regular work'. . . . whether . . . the activity, either by itself or as an element of his rental activities, was a profit making enterprise which ought to bear the cost of injuries incurred in the business, or was the construction's activity simply a cost-cutting shortcut in what was basically a consumptive and not a productive role played by Kroll."
  We have consistently followed the court's rule from Kroll v. Reeser, refusing to find an employee / employer relationship when work is being done on a consumptive basis by workers best understood as independent contractors or separate businesses rather than work performed as a part of the employer's business.
  

We find the overwhelming preponderance of the evidence in the record clearly shows that Richard Gauthier works for St. Mary’s Assisted Living Home as a Nurse / Caregiver, performing duties in all ways identical to those of Caregivers whom Ms. Gauthier readily admits are employees.  Based on our review of the testimony and documentary record, we find the preponderance of the evidence indicates Ms. Gauthier has a right to control her husband’s work, and is free to terminate his work as she develops the schedule for the employer.  We find Mr. Gauthier’s services to St. Mary’s Assisted Living Home are an integral and ongoing part of the business of the employer and that he should not be expected to carry his own accident burden.
  We find the claimant’s services were an integral and ongoing part of the defendant’s business.
  Based on the testimony of Ms. Gauthier, we find Mr. Gauthier’s provision of nursing and caregiving to St. Mary’s Assisted Living Home’s residents is not an independent "profit making enterprise which ought to bear the cost of injuries,"
 but a "regular part of the employer's regular work."
 

By the preponderance of the evidence available to us, and following the Alaska Supreme Court's rationale in Kroll v. Reeser, AS 23.395(12) & (13), and our regulation at 8 AAC 45.890, we conclude that Mr. Gauthier is an employee of the employer for purposes of workers' compensation.
  We find that if Mr. Gauthier were injured in the course and scope of performing nursing / caregiver duties for St. Mary’s Assisted Living Home, if he is not exempt under the employer’s workers’ compensation insurance policy, he is entitled to benefits under the Alaska Workers’ Compensation Act.  We have no information in the record regarding coverage for Mr. Gauthier under the employer’s policy and, therefore, shall not count the days he worked for 
St. Mary’s Assisted Living Home during the period the employer was uninsured for worker’s compensation liability as uninsured employee work days.

V. ASSESSMENT OF CIVIL PENALTIES

When an employer subject to the requirement of AS 23.30.075 fails to comply, we may also assess a civil penalty.  AS 23.30.080(f) provides:

If an employer fails to insure or provide security as required by AS 23.30.075, the division may petition the board to assess a civil penalty of up to $1,000.00 for each employee for each day an employee is employed while the employer failed to insure or provide the security required by AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer failed to insure or provide security as required by 
AS 23.30.075.

We found above that the employer failed to insure or provide security for workers’ compensation coverage of its employees, as required by AS 23.30.075, from December 26, 2005 through September 21, 2006.  The provisions of AS 23.30.080(f) give us discretion to consider assessing civil penalties requested by the Division.  AS 23.30.080(f) permits assessment of “a civil penalty of up to $1,000 per day of employment per uninsured employee when an employer is uninsured.”  Based upon the specific language of the statute and AS 23.30.135(a),
 the Board finds we are granted discretion to assess a civil penalty we find appropriate considering the specific facts of each case.  We find the employer is subject to those penalties, and the Division has filed an Accusation and Petition for those penalties.  

The Board’s decisions in In re Edwell John, Jr.,
 In re Hummingbird Services,
 In Re Wrangell Seafoods, Inc.,
  In re Absolute Fresh Seafoods, Inc.,
 In re Alaska Native Brotherhood #2,
 and In re Alaska Sportsfishing Adventures,
 discussed a number of aggravating and mitigating factors we consider in determining appropriate civil penalties under AS 23.30.080(f).  Those factors include:  number of days of uninsured employee labor, the size of the business, the record of injuries of the employer, both in general and during the uninsured period, the extent of the employer’s compliance with the Alaska Workers’ Compensation Act, the diligence exercised in remedying the failure to insure, the clarity of notice of cancellation of insurance, the employer’s compliance with the investigation and remedial requirements, the risk of the employer’s workplace, the impact of the penalty on the employer’s ability to continue to conduct business, the impact of the penalty on the employees, the impact of the penalty on the employer’s community, whether the employer acted in blatant disregard for the statutory requirements, whether the employer violated a stop order, and the credibility of the employer’s promises to correct its behavior.  Based on these factors, we have found a wide range of penalties reasonable, based on the specific circumstance of the violation.

In the instant matter, the Board finds the nature of the business of St. Mary’s Assisted Living Home, a health care and nursing facility, carries an extremely high risk of low back injuries due to the nature of the work performed.  The Board finds the employer had between three and five employees during the period it was uninsured.  We find that the employees worked full time for St. Mary’s Assisted Living Home and that several worked overtime on a consistent basis.  The Board finds the employer became aware of its uninsured status in March 2006, when one of its employees reported a work-related injury.  We find this report of injury occurred during the period the employer was uninsured for workers’ compensation liability and in violation of AS 23.30.075 and AS 23.30.085. We find the employee’s injury involved low back strain, time loss and medical treatment and that the employer accepted responsibility for coverage of the benefits related to the employee’s work related injury.

Despite knowledge of the fact it was uninsured in March 2006, the employer failed to comply with 
AS 23.30.075 and AS 23.30.085 until September 22, 2006, upon receipt of correspondence from the Division’s Fraud Unit on September 19, 2006.  The Board finds that the employer was provided notice of the potential its workers’ compensation liability insurance policy would lapse if it failed to pay the premium, as Ms. Gauthier’s husband signed for the certified mail receipt of notice.  Despite Ms. Gauthier’s asserted defense, that her husband failed to provide her with the notice, we find she was aware of the employer’s failure to insure for workers’ compensation liability in March 2006, when an employee suffered a work related injury.  Despite Ms. Gauthier’s knowledge of St. Mary’s Assisted Living Home’s uninsured status, we find the fact the employer paid no further attention thereafter, until investigation by the Division occurred, is indefensible. The Board finds the employer did not resolve its failure to comply with AS 23.30.075 until September 22, 2006, over six months after the employer was aware of its uninsured status, and only after notification by the Division of its failure to comply.  We find the uninsured worker who filed a report of injury may have a claim against the Alaska Workers’ Compensation Guaranty Fund.  Therefore, under the facts of this case, the Board does not consider the employer’s immediate correction of its uninsured status after involvement of the Fraud Unit a mitigating factor.  
The Board finds that the business of St. Mary’s Assisted Living Home entails provision of housing, board and nursing care to individuals without the ability to live independently.  We find that if assessment of a civil penalty were to put the employer out of business, it may render the clients of St. Mary’s Assisted Living Home homeless.  

The Board finds the maximum penalty that can be assessed based upon 555 uninsured employee work days between December 26, 2005 and September 21, 2006, $555,000.00, is inappropriate in light of the life of the business of St. Mary’s Assisted Living Home.  The Board finds the maximum penalty, if assessed by the Board and paid by the employer, will curtail St. Mary’s Assisted Living Home’s ability to continue in business and render the clients of St. Mary’s Assisted Living Home homeless.  

The Board shall base its assessment of the civil penalty upon 555 uninsured employee work days.  In consideration of the unique circumstances of this case, we find the gravity of the employer’s offense to be greater than the offenses in the Admiralty Computers, Alaska Native Brotherhood #2, Absolute Fresh Seafoods, Hummingbird Services, and Alaska Sportsfishing Adventures, but less egregious than the offenses in Wrangell Seafoods.  The Board finds the high risk of low back injury, the report of injury during the uninsured period, and the employer’s knowledge of its uninsured status for over six months prior to obtaining workers’ compensation insurance to be aggravating factors in this case.  Considering the comparisons with the Board’s former cases, and the life of the business of St. Mary’s Assisted Living Home, we shall reduce the daily penalty rate to $30.00 per employee per day.  The Board shall order the employer to pay $16,650.00 in civil penalties under AS 23.30.080(f) and in accord with AS 23.30.080(g).

The Board shall, under our broad procedural authority to protect the rights of parties at 
AS 23.30.135, refer this matter to Investigator Degenhardt to arrange with the employer a proposed payment schedule to submit for the Board’s consideration if the employer so desires.  We will retain jurisdiction over this issue.

VI. Monitoring the Employer

The employer is reminded that compliance with AS 23.30.075 is mandatory.  Pursuant to our general investigative authority under AS 23.30.135, we will direct the Division’s Fraud Unit to monitor this employer’s compliance with our order to secure insurance, and we direct the Fraud Unit to investigate this employer at least quarterly, for two years, for compliance with 
AS 23.30.075 and AS 23.30.085.  We will retain jurisdiction over this matter.  We here give notice to the employer that if it fails to secure and maintain insurance for any employees following the date of this decision, it will be subject to a stop work order under AS 23.30.080(d) and additional civil penalties under AS 23.30.080(f).


ORDER

1. The employer failed to insure its employees, in violation of AS 23.30.085, from December 26, 2005 through September 20, 2006.  Under AS 23.30.060(a), the employer, Teresa Gauthier, d/b/a St. Mary’s Assisted Living Home, is directly liable for benefits under the Alaska Workers’ Compensation Act, and is subject to the penalties provided in 
AS 23.30.070, for any claims arising during the period in which it was in violation of 
AS 23.30.085. 

3. The employer shall maintain workers’ compensation insurance coverage of any employees, including Richard Gauthier if he is not specifically exempt under the current policy, in compliance with AS 23.30.075 and continue to file evidence of compliance in accord with AS 23.30.085.
4. The employer is subject to the penalties provided in AS 23.30.080 for any claims arising during the period in which St. Mary’s Assisted Living Home was in violation of AS 23.30.075.  

5. The employer shall pay a civil penalty of $16,650.00 under AS 23.30.080(f) for the period in which it was uninsured, to the Alaska Department of Labor, Workers’ Compensation Division, Workers’ Compensation Benefits Guaranty Fund, P.O. Box 25512, Juneau, 
Alaska 99802-5512.  
6. Pursuant to AS 23.30.080(g), payment of the civil penalty of $16,650.00 is due within seven days after the date of service of this order upon the employer.  If the employer chooses to propose a payment schedule, working in conjunction with Investigator Degenhardt, it must file a proposed payment schedule with the Board within seven days after the date of service of this order upon the employer.
7. Pursuant to AS 23.30.135, the Board directs the Compliance Investigator to investigate this employer at least quarterly, for a period of not less than 24 months, for compliance with 
AS 23.30.075 and AS 23.30.085.  
8. The Board retains jurisdiction over this matter under AS 23.30.130.

Dated at Anchorage, Alaska on March 21, 2007.





ALASKA WORKERS' COMPENSATION BOARD






Janel Wright, Designated Chair






Patricia A. Vollendorf, Member






Linda Hutchings, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of the Accusation of Failure to Insure for Workers’ Compensation Liability against TERESA P. GAUTHIER, D/B/A ST. MARY'S ASSISTED LIVING HOME, Uninsured Employer / Respondent; Case No. 700001902; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on March 21, 2007.






Gail Rucker, Adm. Supervisor
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� 12/8/06 DOL, ESD Tax Wage List by Employer, St. Mary’s Assisted Living Home.  See, also, St. Mary’s Assisted Living Home time sheets, December 2005 – September 2006.


� Alaska Division of Occupational Licensing License Detail, Business Name: St. Mary’s Assisted Living Home, License Number: 432314, Business Type: Sole Proprietor, Owners: Teresa P. Gauthier.


� Id.


� NCCI, Alaska Policy and Coverage Provider, St. Mary’s Assisted Living Home and Teresa Gauthier, database printout, December 8, 2006.


� NCCI, Alaska Policy Cancellation / Reinstatement / Non-Renewal, Teresa Gauthier, database printout, �December 8, 2006.


� 11/28/06 E-mail response to Richard Degenhardt from Sheila Burnham, Alaska National Insurance Company.


� See 2005, 3rd and 4th Quarter Alaska Department of Labor Tax Wage List by Employer, and 2006, 1st and 2nd Quarter, Alaska Department of Labor Tax Wage List by Employer, Absolute Fresh Seafoods, Inc. 


� 2005, 3rd through 4th Quarters Alaska Department of Labor Tax Wage List by Employer St. Mary’s Assisted Living, dated December 8, 2006.


� 2006, 1st and 2nd Quarters Alaska Department of Labor Tax Wage List by Employer St. Mary’s Assisted Living, dated December 8, 2006.


� 11/8/06 Petition.


� 11/8/06 Discovery Demand.


� 11/8/06 Petition.


� See St. Mary’s Assisted Living Home #1 Work Schedule, January 2006 through September 2006.  The Board has been provided a copy of the December 2006 Work Schedule, but not the December 2005 Work Schedule.


� AWCB Case No. 200604291, Injury Screen, Alaska Workers’ Compensation System.


� 791 P.2d 1008, 1010 (Alaska 1990); Childs v. Kalgin Island Lodge, 779 P.2d 310, 313 (Alaska 1989)).  


� Ruble v. Arctic General, Inc. 598 P.2d at 97, 98; Williamson v. Saltery Lake Lodge, AWCB Decision No. 02-0212 at 15, 20.


� Id.  See also Hall v. Add�Ventures, Ltd., 695 P.2d 1081, 1087 n. 9 (Alaska 1985).   


� See Searfus v. Northern Gas Co., 472 P.2d 966 (Alaska 1970).  


� 655 P.2d 753 (Alaska 1982).


� Id.  


� See, e.g,. Binder v. Ken Dolovitch, AWCB Decision No. 96-0120 (March 22, 1996); Ihde v. Nova Property Management, AWCB No. 94-0300 (November 23, 1994); and Goodman v. C.R. Lewis & Company, AWCB No. 93-0008 (January 14, 1993).  


� See 8 AAC 45.890.h


� Id.


� Id.


� Kroll v. Reeser, 655 P.2d at 757.


� See also AS 23.30.395(13) and 8 AAC 45.890(2).  


� AS 23.30.135(a) provides in relevant part: “In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .”


� AWCB Decision No. 06-0059 (March 8, 2006).


� AWCB Decision No. 07-0013 (January 26, 2007).


� AWCB Decision No. 06-0055 (March 6, 2006).


� AWCB Decision No. 07-0014 (January 30, 2007).


� AWCB Decision No. 06- 0113 (May 8, 2006).


� AWCB Decision No. 07-0040 (March 1, 2007).


� See, e.g., In Re Wrangell Seafoods, Inc., AWCB Decision No. 06-0055 (March 6, 2006) ) [$500.00 per employee per day], In Re Edwell John, Jr., d/b/a Admiralty Computers, AWCB Decision No. 06-0059 (March 8, 2006) [$25.00 per employee per day], In re Absolute Fresh Seafoods, Inc., AWCB Decision No. 07-0014 (January 30, 2007)[$20.00 per employee per day], and In re Alaska Native Brotherhood #2, AWCB Decision No. 06-0113 �(May 8, 2006) [$15.00 per employee per day].  


� AS 23.30.080(g) requires an employer to pay a civil penalty order issued under AS 23.30.080(f) within seven days of the date the order is served upon the employer, failure to do so subjects the employer to a potential declaration of default and entry of a default judgment in the Alaska Superior Court, upon which collections may ensue.


� AS 23.30.130.  See, also, In re Wrangell Seafoods, AWCB Decision No. 06-0135 (May 26, 2006) and In re Alexandra Mayberry / Cooker, Inc. AWCB Decision No. 07- 0032 (February 23, 2007).
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