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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	TORY M. ELBRADER, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

ROBERT FISHER,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.

	)

)
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)

)
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)

)
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)

)
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)

)
	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200517485
AWCB Decision No.  07-0061

Filed with AWCB Anchorage, Alaska

on March 22, 2007


On February 28, 2007, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s petition to compel the employee to respond to deposition questions.  The employee appeared and represented herself.  Attorney Selena Hopkins-Kendall represented the employer and insurer (“employer”).  We held the record open to receive a copy of the deposition of the employee taken on October 2, 2006.  Upon receipt of the October 2, 2006 deposition, the record closed when the Board next met on March 14, 2007.


ISSUES
Should we require the employee to disclose to the employer her medical history and work history, under 8 AAC 45.054?


SUMMARY OF THE EVIDENCE

The recitation of facts in this matter is limited to those necessary to decide the limited issue before the Board, whether we shall compel the employee to attend another deposition and respond to questions posed by the employer regarding her medical history and work history.  
While working as a mail sorter at the Big Lake Contract Post Office, the employee reported she strained her lower back and displaced a disc when she bent over to pick a mail bag out of the mail cart on October 13, 2005.
  The employee initially treated with James Martin, CCSP, for right sided low back pain, burning pain in her right leg with muscle spasms.  The employee later sought treatment from Loetta Woods, D.O, who referred the employee to J. Michael James, M.D.
  
Dr. James indicated the employee had discogenic back pain with mild radicular signs involving the S1 root; an annular tear with mild disc protrusion at L5-S1; and underlying preexisting degenerative disc disease of the lumbar spine.
  

At the employer’s request, the employee was evaluated by William G. Boettcher, M.D., Orthopedic Surgeon, and Linda M. Wray, M.D., Neurologist, on December 6, 2006.
  They diagnosed lumbar strain, related to the employee’s October 13, 2006 work injury; and lumbar degenerative discs, degenerative retrolisthesis and disc bulges, preexisting and unrelated to the October 13, 2006 work injury.
  Drs. Wray and Boettcher opined she was medically stable as of December 6, 2006, but expected continued resolution of the symptoms related to the October 13, 2005 injury; that further treatment would be palliative; and that due to the pre-existing degenerative changes in the employee’s lumbar spine they rated her with a seven percent permanent partial impairment pursuant to the AMA Guidelines to the Evaluation of Permanent Impairment, Fifth Edition.
  They found no permanent impairment resulted from the work injury.

Based upon the EME report, the employer controverted temporary total disability (“TTD”), temporary partial disability (“TPD”), AS 23.30.041(k) and PPI benefits on December 15, 2005.
  The employee filed a workers’ compensation claim on May 11, 2006, for TPD, medical and transportation benefits, in addition to penalty and interest.

A pre-hearing conference was held on September 26, 2006.  The employee was ordered to sign medical and information releases regarding her lower back, right hip, and right leg for the period March 29, 1990 and forward.  The workers’ compensation officer further ordered that the workers’ compensation release be revised and limited to the lower back, right hip and right leg for the period March 1, 1992 and forward.  The workers’ compensation officer determined that unemployment records from the date of injury forward are relevant and that employment records from October 13, 2005 forward are relevant.  Consequently, the employee was ordered to sign releases limited to those time periods.

The employer took the employee’s deposition on October 2, 2006.  The employer asked the employee questions regarding former names she has been known by, military service, former education, on-the-job training, hobbies, work prior to her job with the Big Lake Contract Post Office, and her medical history prior to the October 13, 2005 injury.  The employee’s response to the majority of the employer’s questions regarding her employment and medical history was, “That is not relevant to this claim.”

On December 18, 2006, the employer filed a petition to compel the employee to respond to the questions asked at the October 2, 2006 deposition, asserting the employee refused to answer questions that are relevant to her claim.
  The employer asserts that the employee’s past medical history indicates she had a low back injury as early as 1994
 and, therefore, the employee’s medical history is relevant to the employee’s claim.  

At hearing, the employee testified that she did not respond to questions regarding past injuries, hospitalization and car accidents because she did not feel they were relevant to her current claim.  Further, she testified that she did not consider work she has attempted to get after being terminated from the Big Lake Contract Post Office relevant to her claim.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
Under AS 23.30.108(c), the parties must release all evidence “relative” to the injury or “likely to lead to admissible evidence relative” to the injury.  Regarding the discovery process generally, we have long recognized that the Alaska Supreme Court encourages "liberal and wide‑ranging discovery under the Rules of Civil Procedure."
  If a party unreasonably refuses to provide information, AS 23.30.135 and AS 23.30.108(c) grant us broad discretionary authority to make orders that will assure that parties obtain the relevant evidence necessary to litigate or resolve their claims.
  In extreme cases, we have determined we have the authority to dismiss claims or petitions if a party willfully obstructs discovery.

On the other hand, we exclude cumulative, repetitious, irrelevant, or non-material evidence from the record.
  We also refuse to order discovery that will not assist us in ascertaining the rights of the parties, or in the resolution of claims or disputes.

AS 23.30.108(c) provides procedure and authority for the Board and its Designee’s to control discovery and resolve discovery disputes.  In AS 23.30.108(c), the legislature’s intent is clear from the plain wording of the statute: provide a simple, summary process for discovery decisions at the pre-hearing level, with an “abuse of discretion” standard review by the Board, in light of the evidence available during the pre-hearing.  Under AS 23.30.108(c), we have interpreted
 the Board Designee to have the responsibility to decide all discovery issues at the pre-hearing conference level.
  

We have always encouraged parties to cooperate during the discovery process and only to seek our assistance when voluntary compliance has not been forthcoming.
  If it is shown that informal means of developing evidence have failed, "we will consider the relevance of the requested information and the method of discovery to be authorized."
  The Board’s regulations, 
8 AAC 45.054(a) and (b), provide us with the authority to order discovery, including the deposition of a party, in accordance with the Alaska Rules of Civil Procedure.  

In the instant matter, we find the employer requested information regarding the employee’s medical history and work history during her October 2, 2006 deposition and after multiple requests for voluntary compliance during the deposition, the employer sought the Board's assistance based upon the employee’s continued refusal to answer the deposition questions.  Prior to the October 2, 2006 deposition, we find that the Workers’ Compensation Officer, as the Board Designee, found that medical records and information regarding the employee’s lower back, right hip, and right leg for the period March 29, 1990 forward is relevant to the employee’s claim.  Further, the Board’s Designee found that unemployment records and employment records from October 13, 2005 and forward are relevant.  We find the Board Designee did not abuse her discretion.

Based upon our review of the record in this matter, we find the parties’ disputes center on the nature and work-relatedness of the employee’s low back condition and the employee’s entitlement to time loss benefits related to her October 13, 2005 work injury.  We find the employee was not knowledgeable regarding how her past medical and work history are relevant to her workers’ compensation claim.  We conclude the questions posed to the employee during the October 2, 2006 deposition are relative to the employee’s claim and likely to lead to further relevant evidence.  The Board finds the employer’s attempts to complete discovery and to prepare its defense against the employee’s claims have been thwarted by the employee’s failure to answer questions asked of her at the October 2, 2006 deposition. 
Pursuant to our authority under 8 AAC 45.054(a) and (b), we have the specific authority to order compliance with discovery through attendance at a deposition and shall order the employee to comply with the employer’s requests for discovery, by attending a newly scheduled deposition and to fully respond to questions asked of her regarding both her medical history, work history and unemployment status.  Pursuant to AS 23.30.108(c), we have the authority to order sanctions for the refusal to comply with discovery orders by the Board or Board Designee.  We will retain jurisdiction over this issue under our authority to modify our decisions at AS 23.30.130, and will hold the record open until a transcript of the deposition is filed with the Board.  If the employee has failed to comply with the Board’s order to respond to deposition questions, on our own motion we will dismiss her claim under AS 23.30.108(c).  


ORDER

1. We order the employee to attend a deposition scheduled by the employer and to fully respond to questions asked of her regarding both her medical history, work history and unemployment status.

2. We order the employer to file a copy of the deposition transcript with the Board.

3. On our own motion, we retain jurisdiction over the employers’ petition and this decision, under AS 23.30.130.  If the employee does not fully respond to the deposition questions in accord with this Decision and Order, on our own motion we will dismiss her claim under AS 23.30.108(c).  

Dated at Anchorage, Alaska on March 22, 2007.





ALASKA WORKERS' COMPENSATION BOARD






Janel Wright, Designated Chair






John Abshire, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of TORY M. ELBRADER employee / applicant; v. ROBERT FISHER, employer; ALASKA NATIONAL INSURANCE CO., insurer / defendants; Case No. 200517485; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on March 22, 2007.






Jean Sullivan, Clerk
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