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  ALASKA WORKERS' COMPENSATION BOARD

           P.O. Box 115512
        Juneau, Alaska 9981-5512

	MARK  MONFORE, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

MUNICIPALITY OF ANCHORAGE,

                                                  Employer,

                                                   and 

                                                  Insurer,

                                                     Defendants.

	)

)

)

)
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)
	     FINAL DECISION AND ORDER

     AWCB Case No.  200513917
     AWCB Decision No. 07-0073 

     Filed with AWCB Anchorage, Alaska

     on  April 4, 2007


The Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for permanent partial impairment (PPI), penalty for late payment of a Providence Hospital bill, penalty, interest and attorney fees, on March 6, 2007, in Anchorage, Alaska.  Attorney Charles Coe represented the employee.   Attorney Penny Zobel represented the employer and insurer.  The record closed at the conclusion of the hearing.


ISSUES
1. Was the employee’s  Providence Hospital bill payment timely under AS 23.30.095 and 
8 AAC 45.082(d)?  Is the provider entitled to a penalty for late payment of the bill?

2. Is the employee entitled to a 29% or 32% impairment rating pursuant to AS 23.30.190?

3. Is a penalty owed on the employee’s permanent partial impairment (“PPI”) ratings under AS 23.30.155?

4. Is interest owed on late payment of benefits pursuant to 8 AAC 45.182?

5. Is the employee entitled to attorney fees pursuant to AS 23.30.145?


SUMMARY OF THE EVIDENCE
The employee worked for the employer as a paramedic.  On July 31, 2005, he sustained a head and neck injury when a resident he was transporting from her residence fell on him. A report of injury was filed September 1, 2005.
 As a result of this injury, the employee sustained herniated discs at two levels of his neck. He was seen by Jeffrey Moore, M.D.  James Eule, M.D. was his treating physician.   He received physical therapy and injections but his neck pain was not alleviated. He was off work and paid temporary total disability (TTD) from August 23, 2005 through November 27, 2005.
  On October 12, 2005, a discectomy was performed which included bones graphs and plate and screw installation.  On November 28, 2005, he returned to light duty.    He was released to return to work August 3, 2006.

Dr. Eule referred the employee for a PPI rating which was performed by David Mulholland, D.C., on August 29, 2006.  His rating was 32% of the whole person for the employee’s neck condition.  He used the DRE, or diagnostically related estimates, approach under the AMA Guides, 5th Edition.
  When the employer was informed of the rating, the matter was referred to Thomas Dietrich, M.D., a neurosurgeon, who, although he did not dispute the rating, questioned use of the DRE method.  He also indicated that he wanted to evaluate the employee.
  Dr. Dietrich said that the impairment would be best described using the DRE method and that the employee would be in the lower range of Category IV and that he did not feel comfortable doing a formal rating without actually evaluating the employee.
   When he did evaluate the employee, on October 20, 2006, his rating, based on the range of motion or ROM approach, was 29 %.  He explained that his rating was lower than Dr. Mulholland’s because he thought there had been some improvement in the employee’s condition since Dr. Mulholland saw him on August 29, 2006.
 

On September 11, 2006, the employee filed a claim with the Board for additional PPI and medical transportation costs.
  On September 28, 2006, the employer controverted payment of lump sum benefits because of the disagreement between the employee’s and employer’s physician.  The controversion indicates that PPI would be paid bi-weekly pending the outcome of the EME examination of the claimant.
  

On October 2, 2006, the employee’s benefits were controverted above 29% by the employer based upon Dr. Dietrich’s September 15, 2006 report.
 On November 1, 2006, the employer paid $45,757.43 to the employee for the 29% PPI.
 Another controversion was filed November 9, 2006 based on Dr. Dietrich’s October 20, 2006 report and his opinion that as of the time he saw the employee, some improvement in cervical range of motion may have occurred which justified a lower rating than that provided by Dr. Mulholland on August 29, 2006.
  When the employee was seen, Dr. Dietrich provided a 29% rating which was paid in a timely manner according to the employer.  

A prehearing conference was conducted on November 2, 2006 but the employer, despite proper notice, did not appear.  The issues were identified as the PPI rating, transportation costs, penalty and interest.
  

On December 15, 2006, the employee filed another claim for payment of the Providence Hospital charges.
 The employer filed its answer on December 26, 2006 claiming that the medical bill had never been presented to the employer for payment.

The employee offered testimony from Maryann Murdock from Health Services Northwest in Renton, Washington.  Her agency handles billings for Providence and Swedish hospitals.  She would receive the bill from the hospital.  Her records show that the bill in question was sent out with medical records on May 22, 2006, to the Ward North address in Anchorage.
   Although Ward North has separate facilities in the state of Washington, the bill was sent to Alaska and not to the Washington state Ward North offices.  On June 22, 2006, when nothing was heard back, Ms Murdock called Ward North to follow up on the status of the bill.  She left a message on June 26, 2006.  Ward North then left a message to check back in a week.  The witness testified that she left a message with Ward North July 17, 2006.  On July 24, 2006, Ward North replied that they were unable to locate the billing and to refax it and the claim was in process.  On August 8, 2006, there were no bills or invoice in process.  On August 23, 2006, she was told the claim was in process.  On September 21, 2006, the witness left a message with Ward North.  On September 27, 2006, Ward North responded that the bill could not be located.  On October 12, 2006, the bills were mailed again.  On October 30, 2006, Ward North denied the claim saying there was no open claim and for the employee to initiate the claim.  A statement was sent.  The employee indicated on December 5, 2006, that he would file a claim.  Ward North changed its name to NovaPro December 14, 2006 but retained the same mailing address.  The witness called NovaPro again December 18, 2006 and was advised that the bill was being pended for medical records.  The witness again called January 10, 2007.  She was told what was being corrected was a name update.  The witness believed all the forms needed were provided.  The witness noted that when the payment finally was made, it was not a complete or corrected payment and that the amount was wrong, i.e. it was for $6,244.00.

Mark Monfore testified regarding his claim.  He has worked for the employer for 14 years as a paramedic.  He testified that he got involved with the Providence bill after he received a bill for $36,763.75 on November 28, 2006.  He called Ward North and was informed it would be taken care of.  He never heard again regarding the status of the bill.  The bill was not paid until February 13, 2007.  The employee took all his chart notes to meetings, including prehearing conferences with the employer and the Board.  On November 2, 2006, the employee appeared for a prehearing conference but Ward North did not appear.  He noted that the Municipality of Anchorage tried five times to get in touch with Ward North regarding his claim and was not able to do so.  The employee also offered comments about payments of his doctor bills.  Dr. Kralich’s bill was not paid as of January 22, 2006.  Dr. Eule was not paid until January 30, 2006.  When he received the hospital bill for his discectomy, he contacted Daisy Safir who said the $36,769.00 billing was a mistake. The employee testified that he could have given the records to the personnel from Ward North at the December 18, 2006 prehearing conference or other times had he been contacted to do so.

With regard to the employee’s PPI rating, the employee testified it was performed by David Mulholland, D.C. on August 29, 2006.     The employee sent the report to Ward North on September 8, 2006.  On September 29, 2006, he was advised by Ward North personnel that the rating was too high and Dr. Mulholland was not qualified to do the rating.  However, it was not until October 20, 2006, that the employee was seen by Dr. Dietrich. Dr. Dietrich did not have available to him the range of motion calculations performed by Dr. Mulholland.
   The employee was concerned that there was no effort to have him seen by Dr. Dittrich until October 20, 2006 to challenge a rating done by Dr. Mulholland on August 29, 2006.  

I.  EMPLOYEE’S POSITION

The employee contends that the employer should have paid the minimum PPI amount, i.e. the 29% in a timely fashion and then controverted the balance, with the lump sum being paid pursuant to 
AS 23.30.190.  Because the lump sum was not timely paid, and not actually paid until November 3, 2006, the employee claims that a 25 percent penalty is owed.  The employee also claims that the controversion is not reasonable under Harp v. Arco Alaska, Inc.,
 and does not have a sufficient factual foundation as it was based on the statement by Dr. Dietrich that he would need to see the employee to determine whether the 32% rating was reasonable.

In addition, with regard to the medical bill, the employee maintains that the adjuster, Ward North a/k/a NovaPro, had sufficient contacts with the billing process but despite this, the bill was not paid  until February 13, 2007.  The employee maintains he could have provided the records claimed to be needed by Ward North had he been asked to do so at any time and at prehearing conferences he attended.  

Finally, the employee claims that the 32% rating DRE method used by Dr. Mullholland is proper and the additional 3% should be paid.  

II.  EMPLOYER’S POSITION    

The employer maintains that the delay in paying the Providence bill was due to Providence billing problems.  These problems kept all the documentation from being received by Ward North to allow the bill to be paid.  With respect to late payment of the Providence hospital bill, the employer maintains that if the medical bill is not sent within 14 days, the bill is not payable until it is received. The employer maintains that in order for the bill to be paid, the employer requires the medical records, billing and implant information.  According to the employer, it took months to get this information.

The employer presented three witnesses from Ward North.  Daisy Safir, Novapro-Ward North, supervisor of the Anchorage office, testified regarding the employer’s billing practices.
 She testified that no billing was ever received by Ward North in Alaska.  She indicated that the bills were sent to Ward North in Washington state.  She testified that Ward North a/k/a NovaPro ultimately received the bill on January 26, 2007 and the medical records were received at the same time.  Ms. Safir indicated that the amount of the bill which was paid was based on an audit review of the verified charges.  She maintains that earlier payment of the bill was not possible because NovaPro had not receive sufficient verification regarding the bill, i.e. information on the plates and implants, chart notes, an itemized billing and a “UB 92,” another form needed for payment.

Bonnie Carmon, adjuster for Ward North, also testified regarding the processing of the employee’s PPI rating.  She testified that the Mulholland rating was considered to be high and the employer requested that Dr. Dietrich review it.  When he did, he questioned the methodology utilized by Dr. Mulholland and the payment of benefits was controverted on this basis.  

Michela Grilla, claims assistant, testified for Ward North.  She described efforts to gather the necessary billing materials together to complete the billing for payment.

With regard to the PPI rating by Dr. Mulholland, the employer considered his rating to be improper and too high.  The employer claimed that the AMA Guides, 5th Edition, was not followed by Dr. Mulholland.  Specifically, the employer maintained that the DRE method should be used and the rater would go to the ROM method only as an alternative.  The employer maintains that the controversion which objects to failure to rely on the DRE method is sufficient.  The employer also notes that Dr. Dietrich is a neurosurgeon and Dr. Mulholland is a chiropractor.  

The employer argues that as an affidavit of attorney fees attorney fees was not filed, the employee is entitled only to statutory fees under AS 23.30.145.  The employee’s counsel provided an affidavit of attorney fees at the hearing.
  He claimed 21.9 hours billed at $200.00 per hour for a total claim for attorney fees of $4,380.00.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. WAS THE EMPLOYER’S PAYMENT OF THE PROVIDENCE HOSPITAL BILL TIMELY AND, IF NOT, IS THE EMPLOYEE/PROVIDER ENTITLED TO A 25% PENALTY?

8 AAC 45.082(d) addresses payment of medical bills.  It states, in part:


Medical bills for an employee’s treatment are due and payable within 30 days after the date the employer received the medical provider’s bill and a completed report on form 07-6102.  Unless the employer controverts the prescription charges or transportation expenses, an employer shall reimburse an employee’s prescription charges or transportation expenses for medical treatment within 30 days after the employer received the medical provider’ completed report on form 07-6102 and an itemization of the prescription numbers or an itemization of the dates of travel, destination, and transportation expenses for each date of travel.

8 AAC 45.142 provides:

If compensation is not paid when due, interest must be paid at the rate established in AS 09.. . . .  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation.
The Board finds that, due to errors on the part of Ward North aka NovaPro in not securing needed documentation to complete the billing process, employee’s bill for services provided by Providence Health Systems on October 12, 2005, was not paid until February 13, 2007.  The Board finds that the employee was credible during his testimony and presentation before the Board.  He was well prepared and a good historian.  The Board also finds that the employee’s witness Maryann Murdock also was credible in her account of efforts to secure payment from the employer.  Both of these witnesses amply documented their efforts to provide full billing and medical record information to Ward North aka NovaPro.  Based on the testimony of Maryann Murdock, we find the bill from the hospital and medical records were served on the employer through Ward North on May 22, 2006. 
8 AAC 45.060(b).  The Board finds that Ward North should have paid the bill much earlier than it actually did.  The Board finds that upon receipt of the bill, the related materials such as itemized billing statements, medical reports statements regarding plates and screws, and chart notes were not secured to allow for full documentation and verification of the bill.  Consequently, it was not paid in a timely fashion in accordance with AS 23.30.095(l) and 8 AAC 45.082(d).  The Board concludes a 25% penalty is due the provider based upon the employer’s untimely payment of the employee’s medical bills. 

II.  IS THE PROPER PPI RATING 29% OR 32%?

AS 23.30.190 governs compensation for PPI benefits and establishes criteria for rating guides.  AS 23.30.190(a) provides as follows:

In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation rate is $177,000 multiplied by the employee’s percentage of permanent impairment of the whole person.  The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part, system, or function converted to the percentage of impairment to the whole person as provided under (b) of this section.  The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041, but the compensation may not be discounted for any present value considerations.

AS 23.30.190 is specific and mandatory that PPI ratings must be for an impairment, which is partial in character and permanent in quality, and calculated under the AMA Guides.  The Board finds that the employee is entitled to a 32 percent PPI rating and is due PPI benefits based upon that rating.  The Board arrives at this conclusion using the presumption analysis.

II.   PRESUMPTION ANALYSIS  

The injured worker is afforded a presumption that all the benefits he seeks are compensable.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce “some” “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment
 or between a work-related injury and the existence of disability.

The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and his or her employment.  Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.
 

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.
  

The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of her case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the trier of fact that the asserted facts are probably true.
 

Applying the presumption analysis to the case at hand, the Board finds the claimant introduced sufficient evidence to raise the presumption of compensability as to his PPI rating which was performed by Dr. Mullholland.
  This is based on the employee’s testimony and the reports of Dr. Mullholland. The Board finds that Dr. Mulholland’s reports, and the employee’s testimony are sufficient to raise the presumption of compensability regarding the employee’s claim for a PPI rating of 32%.

Once the claimant establishes the presumption of compensability, the burden shifts to the employer to rebut this presumption with substantial evidence. "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
     The Board examines the employer’s evidence in isolation to determine whether it has: (1) produced substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminated any reasonable possibility that the employment was a factor in the disability.
  

The employer presented evidence from Dr. Dietrich which was sufficient substantial evidence to rebut the presumption raised by the employee as to the amount of the PPI rating. 

At the third stage of the presumption analysis, the employee must prove his entitlement to a 32% PPI rating by a preponderance of the evidence.  Dr. Dietrich explained that his rating was lower than Dr. Mulholland’s because he thought there might have been some improvement in the employee’s condition since August 29, 2006. The Board finds that Dr. Mulholland’s rating is more accurate as it is based on the employee’s actual condition and complete information.    The Board also notes that Dr. Dietrich did not have available to him the range of motion calculations performed by Dr. Mulholland.  For this reason, the Board adopts Dr. Mulholland’s rating as the most accurate in terms of the employee’s actual condition.

IV.  IS A PENALTY  OWED ON THE EMPLOYEE’S PPI RATING?

As the Board finds that the employee was entitled to a 32% rating, the Board now addresses whether the employee is entitled to a 25 percent penalty on the 29% payment,  The Mulholland report was done August 29, 2006 and presented to the employer on September 8, 2006. It was not paid by the employer until November 1, 2006.  

AS 23.30.155(e) provides:

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it. This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.
Under AS 23.30.155 (e), the Board finds that a penalty is due on the 29% payment.  The information regarding Dr. Mulholland’s rating came to the employer shortly after the rating was done on August 29, 2006.  The payment of the 29% was not made until November 1, 2006.  The Board finds that the payment is not timely.  In arriving at this determination, the Board relies on Sumner v. Eagle Nest Hotel.
  In this case, the Alaska Supreme Court held that where a claimant seeks a penalty on late paid PPI, the payment is due within 21 days of notice of the PPI rating.  Applying this case to the facts at hand, the Board finds that a penalty is due on the late payment of PPI as it was due September 29, 2006 but not paid until November 1, 2006.  The Board further finds that the September 28, 2006 controversion  based on Dr. Dietrich’s report of September 15, 2006 was not appropriate as it did not cite a specific report or evidence challenging the August 29, 2006 Mulholland rating.  Dr. Dietrich merely said that the impairment would be best described using the DRE method and expected that the employee would be in the lower range of Category IV, but that he did not feel comfortable doing a formal rating without actually evaluating the employee.

The employee also claims a penalty on the balance of the PPI rating, i.e. 3 percent.  The Board finds that this amount was the subject of a dispute between the parties and was controverted by the employer.  Although the amount was legitimately under dispute, the employee should have been seen for another rating before the 21 days for payment expired, or by September 29, 2006.  The employee was not seen by Dr. Dietrich until October 20, 2006, well after the lump sum payment of the PPI was due on September 29, 2006. The Board considers the controversion to not be made in good faith under the Harp standard.  In Williams v. Abood,
 the Alaska Supreme Court notes that an employee is entitled to penalties on compensation due if compensation is not properly controverted by the employer. An employer must have sufficient evidence in order to make a good faith controversion.  The Court notes that there must be reliance by the insurer on responsible medical opinion or conflicting medical testimony. The employer’s controversion in the instant case was not based on a medical report with a factual determination contrary to Dr. Mulholland’s 32% rating.  Consequently, the Board awards a penalty of 25 percent of $5,310.00 (3% x $1,770.00).  

V.  IS THE EMPLOYEE ENTITLED TO INTEREST PURSUANT TO 8 AAC 45.142?

Subsection (p) of AS 23.30.155 provides:

(p) An employer shall pay interest on compensation that is not paid when due. Interest required under this subsection accrues at the rate specified in AS 09.30.070 (a) that is in effect on the date the compensation is due.
8 AAC 45.142   governing the payment of interest, states:

(a) If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070 (a) for an injury that occurred on or after July 1, 2000. If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid. If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation. 

(b) The employer shall pay the interest 

(1) on late-paid time-loss compensation to the employee or, if deceased, to the employee's beneficiary or estate; 

(2) on late-paid death benefits to the widow, widower, child or children, or other beneficiary who is entitled to the death benefits, or the employee's estate; 

(3) on late-paid medical benefits to 

(A) the employee or, if deceased, to the employee's beneficiary or estate, if the employee has paid the provider or the medical benefits; 

(B) to an insurer, trust, organization, or government agency, if the insurer, trust, organization, or government agency has paid the provider of the medical benefits; or 

(C) to the provider if the medical benefits have not been paid. 

The Board’s regulation, 8 AAC 45.142, requires that if compensation is not paid when due, interest must be paid at a statutory rate from the date at which each installment of compensation, including medical compensation, is due.

We find that there was late payment of the employee’s medical bill and the PPI amounts.  We find the employee’s provider is due interest on the late paid amount of the medical bill.  The Board will retain jurisdiction over the calculation of interest on any future additional payment of the employee’s Providence Hospital bill as well as over any disputes concerning the interest due on the late paid PPI.

VI. AWARD OF ATTORNEY FEES 

AS 23.30.260 provides, in part:

Penalty for receiving unapproved fees and soliciting. A person is guilty of a misdemeanor . . . if the person (1) receives a fee, other consideration, or a gratuity on account of services rendered in respect to a claim, unless the consideration or gratuity is approved by the board or court . . . .

AS 23.30.145(b) provides:

If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260, the employee’s attorney may receive fees in respect to the claim only with our approval.  We find the payment of the benefits claimed by the employee was resisted by the action of the employer.
  The Board finds that the issue of the employer’s acceptance of the employee’s claim for PPI benefits was not resolved until after the employee’s attorney assisted the employee in obtaining a rating and the PPI benefits were paid.  The Board finds that the employee’s counsel assisted in securing partial payment of the employee’s hospital bill which was and is resisted by the employer.  The employee seeks an award of attorney's fees under subsection AS 23.30.145.  The employer eventually paid a lump sum PPI benefit and the employee claimed an additional three percent which was also resisted by the employer but found proper by the Board.  Consequently, the Board can award fees and costs under AS 23.30.145(b).
  

AS 23.30.145(b) requires the award of attorney fees and costs to be reasonable.  The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that our attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  We consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for the successful prosecution of a claim.
  We find there is good cause for late filing of the affidavit of attorney fees under 8 AAC 54.180.  

In light of these factors, we have examined the record of this case.  The employee filed an affidavit of attorney fees, itemizing 21.9 hours of attorney time at $200.00 per hour, totaling $4,380.00 in attorney fees. The Board finds $200.00 per hour is a very reasonable fee claim in view of the employee’s attorney’s knowledge and experience.  The Board finds the employer resisted the employee’s claim for PPI benefits, and continues to resist full payment of the employee’s Providence Hospital bill and that the employee’s attorney successfully obtained these benefits for the employee. The Board finds full payment of PPI benefits, as well as penalty and interest, and assistance in securing proper payment of the Providence Hospital bill to be very valuable and significant benefits for the employee.
Having considered the nature, length, and complexity of the services performed, the resistance of the employer, as well as the nature of the benefits resulting from the services obtained, the Board finds the above-mentioned attorney fees reasonable for the successful prosecution of the employee’s claim for PPI benefits as well as obtaining at least a partial payment of the Providence Hospital medical bill.  We will award a total of $4,380.00 as reasonable attorney fees, under AS 23.30.145(b).  


ORDER
1.  The provider is owed a 25% penalty pursuant to AS 23.30.155(e) and 8 AAC 45.082 on a late paid medical bill from Providence Hospital.  The bill was not paid within 14 days of receipt by the employer.     

2.  The employee is entitled to PPI benefits based on a 32% rating, or an additional $5,310.00. 

3.  Three percent of the rating was controverted by the employer.  The Board finds that no actual factual basis existed for challenging the PPI rating.  Therefore, the controversion is not in good faith and a penalty is assessed.  The employee is entitled to a 25 % penalty under AS 23.30.155(e) on the late payment of his PPI benefits.

3.  The employer owes interest on the late paid medical bill pursuant to 8 AAC 45.182.  Interest is assessed  under AS 09.30.070(a).    Interest is payable to the provider pursuant to 8 AAC 45.142(b)(C). The Board retains jurisdiction over payment of the balance of the hospital bill and any interest calculation associated with such payment.  Interest is also due on the late paid PPI.  

4.  The employer shall pay the employee’s reasonable attorney fees of $4,380.00, under AS 23.30145(b), in accord with this decision.  

Dated at Anchorage, Alaska, on April 4, 2007.





ALASKA WORKERS' COMPENSATION BOARD






Rosemary Foster,  Designated Chair






Robert S. Morigeau, Member

DISSENT BY BOARD MEMBER DAVE KESTER:

I dissent from my colleagues on the Board with respect to the imposition of a penalty and interest against Ward North aka NovaPro.  I find the testimony of the Ward North witnesses to be credible regarding their failure to receive a bill from Providence together with all the necessary supporting documents until January 26, 2007.  I believe that Providence sent the original bill to an address in Washington state which then set in motion the problems associated with the bills payment.  I concur with the majority views with respect to the proper PPI for the employee, and the award of attorney fees.  






David Kester, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MARK  MONFORE, employee / applicant, v. MUNICIPALITY OF ANCHORAGE, employer and insurer / defendant; Case No. 200513917; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on April 4, 2007.
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