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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	TIM W. STACY, 

                                                   Employee, 

                                                     Applicant

                                                   v. 

JUD'S OFFICE SUPPLY,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No.  200607660
AWCB Decision No.  07-0085

Filed with AWCB Juneau, Alaska

on April 13, 2007


On March 15, 2007, in Juneau, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s appeal of the Reemployment Benefits Administrator (“RBA”) Designee’s determination of the employee’s eligibility for reemployment benefits.  The employee appeared telephonically and represented himself.  Attorney Theresa Hennemann represented the employer and insurer (“employer”).  This case was heard by a two member panel, as quorum pursuant to AS 23.30.005(f).  The record closed at the conclusion of the hearing on March 15, 2007.


ISSUES
Did the RBA Designee abuse her discretion by finding the employee eligible for reemployment benefits under AS 23.30.041(d)?


SUMMARY OF THE EVIDENCE
Medical History
The employee was a sales associate for the employer and injured his back on May 24, 2006, when lifting freight.
  The employee initially treated at the Ketchikan General Hospital Emergency Room and attributed the pain in his lower back to lifting a 50 pound box at work.  The employee described the pain as being similar to prior episodes.

The employee has an extensive history of low back injuries; the first occurring in 1988.  In 1988, the employee slipped and fell.  The injury required the employee undergo low back surgery.  Following surgery, the employee continued to experience right leg numbness.
  Based upon the employee’s residual concerns, he was unable to return to work in the capacity he held prior to the injury, business machine service.  In March 1989, the employee completed a reemployment plan, which enabled him to return to a lighter form of service work as an office machine servicer with an emphasis on computer work.
  Upon plan completion, Dennis Johnson of Crawford Health and Rehabilitation Services of Alaska notified Wausau Insurance Companies that no further vocational rehabilitation services were required under the provisions of AS 23.30.041.
  Copies of the Closure Report were provided to the employee and the Alaska Workers’ Compensation Board.

In April 1993, the employee re-injured his back when moving a copy machine at work.  He received chiropractic treatment and was released to light duty work.  On June 24, 2000, the employee incurred another low back injury when he crashed on a jet ski.  The employee was initially treated at the Ketchikan General Hospital Emergency Room; however, he received follow-up care from William Anthes, M.D.  Diagnostic studies revealed the employee had previous herniated discs at L4-5 and L5-S1, as well as degenerative disc disease at L4-L5 with spondylolisthesis, degenerative disc disease at L5-S1 with osteophytes, and moderate facet degenerative changes of his lower lumbar spine.
  

On March 19, 2002, the employee was again seen at the Ketchikan General Hospital Emergency Room with complaints of low back pain after working under a truck.  The employee had been in the same emergency room one week earlier with similar complaints regarding low back pain.  The employee was advised to avoid heavy physical labor and prescribed Vicodin on both occasions.

Again on March 22, 2003, the employee presented to the Ketchikan General Hospital Emergency Room with back pain caused when the employee moved a copy machine at work.
  In connection with this injury, the employee was assessed with a 15 percent permanent partial impairment (“PPI”).  St. Elmo Newton, M.D., approved the employee for the position of Office Machine Servicer, which required pushing, pulling and carrying of 20 pounds occasionally and frequently up to 10 pounds, a light duty position.

Following the May 24, 2006 injury to the employee’s low back, which is the subject of the instant matter, the employee sought his initial treatment from the Ketchikan General Hospital Emergency Room.  The employee attributed his pain to lifting a 50-pound box at work and reported the pain was similar to his previous episodes.
  A MRI
 of the employee’s lumbar spine taken on June 6, 2006, and reviewed by Dr. Newton on June 27, 2006.  Dr. Newton found degenerative spondylolisthesis at L4-5 with discitis at L4 and L5 with narrowing of both disc spaces, and bulging of the annulus and small recurrent disc herniations at both L4 and L5.  When compared with the MRI taken in January of 2004, Dr. Newton indicated the June 6, 2006 MRI did not show any significant difference except for the spondylolisthesis at L4 and L5, which had progressed a little farther.

At the employer’s request, John Swanson, M.D. examined the employee on July 26, 2006.
  His diagnostic impression for the employee’s back condition included pre-existing spondylosis of the lumbrosacral spine consisting of arthritis of the facet joints and degenerative disc disease.
  
Dr. Swanson opined that the May 24, 2006 work incident caused either a lumbar strain or an exacerbation of the employee’s underlying pre-existing spondylosis.
  Dr. Swanson noted the previous operative procedures for decompression at L4-5 bilaterally in 1988 and for decompression on the left at l4-5 for a recurrent disc herniation with lateral recess stenosis and spinal stenosis at 
L4-5 and L5-S1 in October 2003.  Dr. Swanson indicated the employee also displayed symptoms of depression with somatic focus and that the employee’s subjective complaints outweighed his objective abnormalities.  Further Dr. Swanson opined the employee exhibited evidence of symptom magnification with probable secondary gain, probable physical and psychological addiction to pain medication, and a history of pain medication seeking behavior.

Dr. Swanson opined that if the event of May 24, 2006 produced an exacerbation of the employee’s underlying spondylosis of the lumbrosacral spine, it was merely a temporary exacerbation.  Alternatively, the May 24, 2006 event could have caused a lumbar strain.
  Dr. Swanson indicated that if the employee was experiencing a lumbar strain, it would be resolved by January 24, 2007, or sooner; however, if his current symptoms are from an exacerbation of the symptoms of his underlying pre-existing spondylosis, those symptoms should be resolved within two to three months.
  Dr. Swanson recommended a home exercise program for range of motion and strengthening of the lumbar spine.  He opined the employee should return to work activities as soon as possible because deconditioning and bed rest at home will increase the employee’s symptoms rather than improve them.  Dr. Swanson indicated the employee should continue his previous restrictions of no lifting over 35 pounds occasionally or 20 pounds repetitiously due to the underlying pre-existing spondylosis.  Beyond these rehabilitation efforts, Dr. Swanson opined that further medical treatment was not required.
  Dr. Swanson indicated the employee was not yet medically stable, but did expect the employee to have a permanent impairment from the May 24, 2006 work incident.

Dr. Swanson reviewed the job descriptions for Office Machine Servicer and Sales Representative, Office Machines.  He agreed with Dr. Newman that the employee could return to work as an Office Machine Servicer.  He indicated the employee meets the physical requirements of the job description considering his underlying pre-existing spondylosis, specifically no lifting over 35 pounds occasionally or 20 pounds repetitiously.  However, Dr. Swanson found the employee does not meet the physical requirements of Sales Representative, Office Machines job.

Dr. Swanson noted that narcotics are not indicated for chronic back pain unless they increase the individual’s ability to function or decrease the pain level significantly.  He indicated that the employee has not demonstrated those results from the use of narcotics and, therefore, found no objective medical reason to utilize continued narcotic prescriptions for treatment of the work incident of May 24, 2006.
 
On September 5, 2006, the employee treated with psychiatrist Wynelle Snow, M.D., who prescribed narcotics for the employee’s pain.
  On this same date, he also saw Dr. Higgins who evaluated, among other things, the employee’s range of motion and strength.  Dr. Higgins noted the employee’s history of back pain, two prior surgeries, and his current three-month history of back pain with neurologic symptoms.  Based upon this history, Dr. Higgins believed the employee needed to be seen by a surgeon and evaluated for a surgical remedy.  Dr. Higgins noted the employee was scheduled to see Jeffrey Garr, M.D., of the Seattle Spine Clinic on September 20, 2006.

At the employer’s request, the employee was seen again by Dr. Swanson on October 2, 2006.  
Dr. Swanson found the employee to be medically stable as of the date of the evaluation, with no ratable impairment.
  Based upon the severity of the employee’s symptom magnification, the amount of narcotic medications the employee was using and the employee’s prior history of drug-seeking behavior, Dr. Swanson opined that a psychiatrist and an addictionologist should evaluate the employee.

History of Reemployment Benefits 

The employee sustained a work-related injury to his low back on June 15, 1988, while working as a Business Machine Servicer in the Business Machine Repairs industry.  An initial vocational evaluation was completed in AWCB Case Number 198811272 on December 2, 1988.  The position evaluated by the Rehabilitation Specialist Sue Roth assigned to the employee’s case, Office Machine Servicer, required lifting of up to 55 pounds on a regular basis, a medium duty position, which the employee’s treating physician restricted him from performing after the 1988 work injury.  The employee’s physician approved the position of Computer Service Technician, a light duty position.
  A Vocational Rehabilitation Services Plan was developed by the Rehabilitation Specialist, which included training at a national seminar for computer services training, in addition to on the job training.  The Vocational Rehabilitation Services Plan was approved by all parties, to include the employee, the employer, the carrier and the Rehabilitation Specialist.
  The employee’s plan was extended to enable him to receive additional training to assist him in becoming employable full time.
  

The closure report indicated the employee participated in a training plan, which involved a combination of on-the-job training and a vocational training program.  Vocational rehabilitation services included a training fee paid to the on-the-job training employer, transportation reimbursement, room and board during training, purchases of occupational tools, and rehabilitation service provider fee.  Although it was originally structured to be completed on February 24, 1989, it was subsequently modified and extended through March 10, 1989.

After completion of the plan, the employee was retrained for light duty work and remained employed on a full time basis.  The employee’s case was closed and the Board was notified that no further vocational rehabilitation services were required under AS 23.30.041.
  The employee’s employer at the time of his June 16, 1988 injury was Southeast Business Machines and its insurer was Wausau Insurance Companies.  Wausau paid for the costs of the employee’s retraining plan.

In the instant matter, based upon the employee’s inability to return to work for 90 consecutive days, Rehabilitation Specialist Larry Knickerbocker was assigned to complete an evaluation in accord with AS 23.30.041(c).
  Mr. Knickerbocker acknowledged the employee had previous workers’ compensation claims in 1988 and 2003.  The employer reported he had not previously participated in an eligibility evaluation or reemployment benefits plan.  Mr. Knickerbocker reported that after the employee’s 1988 back injury, he received assistance from the insurance carrier in obtaining short term training to repair computer hardware.  The employee believed these retraining efforts were facilitated by his brother, who was part owner of Southeast Business Machines, the employer for whom the employee worked.  Mr. Knickerbocker found there was insufficient information to determine if the vocational rehabilitation training the employee received after his 1988 injury met the criteria for finding the employee ineligible for reemployment benefits under AS 23.30.041(f)(3).

Mr. Knickerbocker indicated that after the employee’s second back surgery in 2003 and lengthy recovery, his job with Southeast Business Machines was no longer available, as the employee’s brother sold his interest in the business to his partner.  Consequently, the employee elected to take a lesser paying job as a Sales Associate for Jud’s Office Supply, performing sales clerk duties, assembly of pre-fab office furniture, inventory and freight handling.
  

Mr. Knickerbocker identified the employee’s previous 10 year work history as follows:  1983 to 3/26/03 Office Machine Servicer with Southeast Business Machines, light duty physical demand; 9 months in 1987 – 1988 Office Machine Servicer with Olympic Copier Systems, light duty physical demand; and Sales Associate with Jud’s Office Supply, medium duty physical demand.
  
Mr. Knickerbocker provided Dr. Higgins with the SCODRDOT
 job descriptions for Sales Associate and for Office Machine Servicer.  Dr. Higgins indicated for both job descriptions that he was unable to evaluate and recommended referral for either an orthopedic or neurosurgical evaluation.
  

The RBA Designee, unable to make a determination of eligibility for reemployment benefits based upon the Eligibility Evaluation Report, requested that Mr. Knickerbocker gather additional information.  The RBA Designee found differing medical opinions and requested the “attending physician’s response for consideration before making a determination.”

On January 19, 2007, Mr. Knickerbocker submitted an addendum to the December 8, 2006 eligibility evaluation.  Mr. Knickerbocker reported a second request was submitted to Dr. Higgins to either approve or disapprove the employee’s return to his prior jobs, Sales Associate and Office Machine Servicer, and that Dr. Higgins did not approve either job “based upon Mr. Stacy’s current symptoms.”  Specifically, with regard to the Office Machine Servicer position, Dr. Higgins stated, “Based on pt reports of his symptoms he does not appear to be ready to return to work.  Altho [sic] this position does appear to fit in his current work restrictions.”
  With regard to the Sales Associate, Office Machines position, Dr. Higgins stated, “Pt. Remains symptomatic & does not appear to be ready to return to work.”
  

Additionally, on January 17, 2007, Dr. Higgins indicated he agreed with the conclusions reached in Dr. Swanson’s EME report.
  Dr. Higgins further indicated that he believed the May 24, 2006 incident was a temporary aggravation of the employee’s pre-existing condition.
  Dr. Higgins refused to comment on Dr. Swanson’s determination that the employee had incurred a ratable PPI as a result of the May 24, 2006 incident.  He commented that he was not familiar with the AMA Guidelines.
  Later, Dr. Higgins clarified that he agreed with Dr. Swanson’s determination that the employee did not incur a ratable PPI as a result of the May 24, 2006 incident.
  Dr. Higgins indicated that the job requirements of Office Machine Servicer would allow the employee to return to work, except for the fact that the employee remained symptomatic.
  Finally, Dr. Higgins shared his belief that the employee needed continuing physical therapy to treat the May 24, 2006 work injury.

Mr. Knickerbocker interpreted the Board’s past records on the employee’s vocational rehabilitation to indicate that the employee was provided “voluntary” vocational rehabilitation services in response to his injury claim of June 16, 1988.  Mr. Knickerbocker further reported, as follows:

Although he returned to his pre-injury employer and same job title, the rationale for short term vocational training was validated, ostensibly, because the computer technician training obtained would allow him to engage in work that would not necessitate engaging in physical demands in excess of medically recommended physical capacities.  It was reported that in his pre-injury job capacity Mr. Stacy had to lift up to 55 pounds on an occasional basis.  That being the case, his pre-injury job must have involved a combination job because the lifting requirements would have exceeded the maximum 20 pound strength limit for the job, office machine servicer, as herein defined.  It is likely that the subsidized training enhanced Mr. Stacy’s vocational value for himself and his employer, evidenced by his sustained employment in this capacity for Southeast Business Machines until his subsequent injury in 2003.

Mr. Knickerbocker recommended that the employee be found eligible for reemployment benefits based upon Dr. Higgins’ opinions.  Further, he recommended that the employee not be determined ineligible for benefits based upon AS 23.30.041(f)(3).  Mr. Knickerbocker found that the employee did not return “to work in the same or similar occupation in terms of physical demands required of the employee at the time of the previous injury…”

On January 25, 2007, Mr. Knickerbocker made a check the box inquiry to Dr. Higgins regarding whether, based upon the employee’s medical condition due to the May 24, 2006 injury, Dr. Higgins expected the employee to have some degree of impairment.  On January 31, 2007, Dr. Higgins checked the “yes” box indicating that he expected the employee to have a degree of permanent impairment when he achieved medical stability.

Upon receipt of a copy of the addendum to the eligibility evaluation report, the employer brought to the RBA’s attention that the employee was performing medium level work at the time of his 
May 24, 2006 injury; additionally, that when the employee was injured on June 16, 1988, he was also performing work at medium level.  The employer highlighted following the employee's 1988 injury, it was recommended that he only perform light level work; as such, he entered the retraining process and completed a plan on March 10, 1989, in which he was retrained to light duty.  The employer asserted that, given the employee had already been retrained, he was ineligible for reemployment benefits under AS 23.30.041, because he returned to position following his retraining at a higher level of duty and was reinjured.
  The employer further argued that the employee should be found ineligible for retraining based upon the evidence which shows he incurred no PPI stemming from the May 24, 2006 incident.  The employer asserted as follows:

On December 20, 2006, RBA Designee Faith White specifically asked 
Mr. Knickerbocker to obtain Dr. Higgins opinion on PPI.  It does not appear that 
Mr. Knickerbocker include this information in his January 19, 2007, addendum.  We are enclosing a copy of Dr. Higgins January 17, 2007, responses to questions posed to him by nurse case manager Carol Jacobsen.  As you can see, Dr. Higgins indicated he agrees with Dr. John Swanson's prior IME reports.  Dr. Swanson has specifically stated no impairment was incurred due to the May 24, 2006, reported work injury.  Without impairment, Mr. Stacy is ineligible for retraining.

Moreover, Dr. Higgins, in his January 17, 2007, responses to Ms. Jacobsen's letter, opined that Mr. Stacy is capable of light-duty work as an office machine servicer, the very job he was retrained to do after his 1988 injury.  As Mr. Stacy has retained the physical capacities to perform light-duty work for which he has already been retrained to perform and for which he meets the SVP, he is ineligible for retraining under AS 23.30.041(e).

RBA Designee Faith White determined that the employee is eligible for reemployment benefits on January 31, 2007.  Ms. White adopted Rehabilitation Specialist Knickerbocker’s addendum report in which he found Dr. Higgins predicted the employee would not be able to return to his job at the time of injury or any jobs he held in the 10 years prior to his injury.  Further, Ms. White found the employee was provided voluntary rehabilitation services following his June 16, 1988 injury, which permitted him to continue working in a modified position as a business machine servicer.  She acknowledged the employer was unable to offer the employee alternate employment within the employee’s physical limitations.  Finally, Ms. White relied upon Dr. Higgins statement that the employee incurred a permanent impairment rating as a result of his work injury.

The employer filed its petition appealing the RBA Designee’s determination of eligibility on February 6, 2007.  The employer asserts the RBA Designee abused her discretion in determining the employee eligible for reemployment benefits.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. STANDARD OF REVIEW OF AN RBA DETERMINATION
Under AS 23.30.041(d), we must uphold an eligibility decision of the RBA absent "an abuse of discretion on the administrator's part."  Although the instant case involves a petition for modification of an RBA determination under AS 23.30.130 rather than a direct appeal under AS 23.30.041(d), we have applied the same evidentiary standard to reviews of RBA eligibility determinations under either section of the statute.
  Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act.  In Sheehan v. University of Alaska,
 the Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."
  We also consider an agency's misapplication of the law or a failure to exercise sound, reasonable, and legal discretion to fall within the definition of "abuse of discretion.”
 In the Administrative Procedure Act the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those cited above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.
  

On appeal to the Alaska Workers’ Compensation Appeals Commission, our decision reviewing an RBA determination is subject to reversal under the abuse of discretion standard,
 and appeals of Commission decisions to the Alaska Supreme Court are reviewed under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA determination. Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld." 
 

STANDARD OF REVIEW OF AN RBA DETERMINATION
Under AS 23.30.041(d), we must uphold an eligibility decision of the RBA absent "an abuse of discretion on the administrator's part."  Although the instant case involves a petition for modification of an RBA determination under AS 23.30.130 rather than a direct appeal under AS 23.30.041(d), we have applied the same evidentiary standard to reviews of RBA eligibility determinations under either section of the statute.
  Several definitions of the phrase "abuse of discretion" appear in the laws of Alaska, although none occur in the Alaska Workers' Compensation Act.  In Sheehan v. University of Alaska,
 the Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."
  We also consider an agency's misapplication of the law or a failure to exercise sound, reasonable, and legal discretion to fall within the definition of "abuse of discretion.”
 In the Administrative Procedure Act the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those cited above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.
  

On appeal to the Alaska Workers’ Compensation Appeals Commission, our decision reviewing an RBA determination is subject to reversal under the abuse of discretion standard,
 and appeals of Commission decisions to the Alaska Supreme Court are reviewed under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA determination. Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld." 
 

The task of determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at the review hearing.  The practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of our decisions following the review hearings. 
 
Nevertheless, under 8 AAC 45.070(b)(1)(A), we are precluded from considering additional evidence in review of an RBA determination of eligibility under AS 23.30.041(d) if the party offering that evidence has failed to exercise reasonable diligence in developing and presenting that evidence.
  

In the instant matter, the medical / rehabilitation record contains Dr. Higgins’ February 8, 2007 expression of his agreement with Dr. Swanson’s determination that the employee did not incur a ratable PPI as a result of the May 24, 2006 work incident.  We find the record available to the RBA Designee at the time she made her determination did not contain Dr. Higgins’ confirmation that he agreed with Dr. Swanson.  Under 8 AAC 45.070(b)(1)(A) we find Dr. Higgins’ expression of agreement with Dr. Swanson’s determination that the employee did not incur a permanent impairment was produced with reasonable diligence and we conclude 8 AAC 45.070(b)(1)(A) does not exclude Dr. Higgins’ opinion from our consideration.

After allowing the parties to enter their evidence, we review it and the evidence before the RBA [or the RBA Designee] to assess whether an RBA decision was supported by substantial evidence and therefore reasonable.
  If, in light of all the evidence, we find the RBA's decision is not supported by substantial evidence, we may conclude that the RBA abused his or her discretion and remand the matter for reexamination of the evidence and necessary action.

II.
ELIGIBILITY FOR REEMPLOYMEMT BENEFITS
AS 23.30.041(f) provides, in part:

An employee is not eligible for reemployment benefits if 

.  .  .  .

(3) the employee has been previously rehabilitated in a former workers’ compensation claim and returned to work in the same or similar occupation in terms of physical demands required of the employee at the time of the previous injury; or 

(4) at the time of medical stability no permanent impairment is identified or expected.

The Board shall first address the employer’s argument that the employee is not eligible for reemployment benefits pursuant to AS 23.30.041(f)(3).  In Ward v. Carlile Enterprises,
 the Board found that this subsection is meant to apply to those injured workers who, although eligible under AS 23.30.041(e), are still able to perform work for which they were previously trained.  In Binder v. Fairbanks Historical Preservation Foundation,
 the Alaska Supreme Court established a "bright line" standard, concerning the current AS 23.30.041(f)(3),
 strictly prohibiting a second opportunity for reemployment benefits, upon an employee receiving such benefits and then returning to the same or similar occupation as at the time of injury.  This requirement was intended to encourage injured workers to pursue the new line of work, such as to avoid disuse of newly acquired skills, rendering them unusable.
  

In the instant matter, the Board finds, contrary to the RBA Designee, that the employee has been previously rehabilitated in a former workers’ compensation claim, AWCB Case Number 198811272.  The Board finds that under this 1988 claim, the employee, at age 26, was evaluated for reemployment benefits and found eligible because his treating physician did not approve the employee to return to his job at the time of injury.  The Board finds the insurance carrier for the employee’s employer, Wausau Insurance Company, approved the plan developed by the Rehabilitation Specialist, as did the employee and employer.  The Board finds the distinction made by the Rehabilitation Specialist in the instant matter, Mr. Knickerbocker, and the RBA Designee, Ms. White, that the employee was provided “voluntary” vocational rehabilitation services in response to his injury claim of June 16, 1988, does not negate the fact that he was previously rehabilitated in a former workers’ compensation claim.  Further, the Board finds the employee was rehabilitated in the former claim to perform light duty work, as the employee’s physical capacities, based upon his 1988 work injury, no longer permitted him to perform the medium duty work he was performing at the time of his 1988 injury.  We find the employee performed light duty work for his employer at the time of his injury after he completed his vocational rehabilitation plan.  However, we find when the employee accepted the position with Jud’s Office Supply as a Sales Associate of Office Equipment, a medium duty position, the employee was required and expected to perform work that required medium level physical capacities.  We find his position with the employer in the instant matter returned the employee to a similar occupation in terms of physical demands required of the employee at the time of the previous 1988 injury.  Hence, we conclude the employee is not eligible for reemployment benefits pursuant to AS 23.30.041(f).

Based on our review of the entire record in this matter, we are left with the definite and firm conviction that the RBA Designee made a mistake as a matter of law.  We find the RBA Designee abused her discretion in finding the employee is entitled to reemployment benefits.  We shall reverse RBA Designee's eligibility determination.

The employer also argued that the RBA Designee abused her discretion in finding the employee eligible for reemployment benefits based upon her reliance on only a portion of Dr. Higgins’ opinions.  The employer asserted the RBA Designee overlooked Dr. Higgins’ opinion that the employee has the physical capacity to return to the light duty position of Office Machine Servicer.  Finally, the employer asserts that a finding by the RBA Designee that the employee is predicted to incur a ratable PPI, in reliance upon the opinion of Dr. Higgins, is an abuse of discretion.  Having found the employee is not eligible for reemployment benefits pursuant to AS 23.30.041(f)(3), it is not necessary for us to address these arguments.  

However, had we found the employee had not been previously rehabilitated, based upon the new evidence submitted after the RBA Designee made her determination, we would find that although there was an affirmative prediction of ratable impairment at the time of the RBA Designee eligibility determination by Dr. Higgins, he changed his opinion on February 8, 2007, and concurs with Dr. Swanson’s determination that the employee has not incurred a ratable PPI as a result of the May 24, 2006 work injury.  Because the RBA Designee did not consider this newly developed, relevant and substantial evidence, we would conclude the RBA determination reflects an abuse of discretion within the meaning of AS 23.30.041(e), in light of the present record.  Under our authority to modify, we would vacate that determination of eligibility.  

ORDER
The RBA Designee's determination that the employee is eligible for reemployment benefits is reversed and remanded.

Dated at Juneau, Alaska on April    , 2006.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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� 5/24/06 Ketchikan General Hospital, Emergency Room Chart Note.


� Magnetic Resonance Image.


� 6/27/06 Chart Note, Dr. Newton.


� Employer’s Medical Examination (“EME”) pursuant to AS 23.30.095(e).


� 7/26/06 EME Report, Dr. Swanson, at 25.


� Id.


� Id.  See also 6/24/00 Ketchikan General Hospital Emergency Room Chart Note (employee had frequent visits for obtaining narcotic medications and was melodramatic); 5/9/03 Ketchikan General Hospital Emergency Room Chart Note (employee requesting an escort to travel with him to Seattle and requesting pain medications, claiming he spilled his); 10/19/03 Virginia Mason Emergency Room Chart Note (employee discharged from Swedish Medical Center earlier in the day with oral Percocet after having undergone a multi-level lumbar laminectomy, complained at Virginia Mason Emergency Room of extreme pain for which he was given Dilaudid intravenously and prescribed OxyContin); 10/21/03 Chart Note, Dr. Newton (Dr. Newton would not prescribe additional OxyContin for the employee; he felt the employee was using too much of the narcotic); 10/29/03 Chart Note, Dr. Anthes (Dr. Anthes indicated that narcotic dependence had occurred); 12/22/03 Ketchikan General Hospital Emergency Room Chart Note (employee prescribed Percocet for complaints of back pain); 12/23/03 Virginia Mason Emergency Room (employee claimed he went to Seattle without his pain medication, he reported he threw his kit containing the medication into the suitcase but it bounced out of the suitcase and onto the floor, he further reported that he took �40 mg of OxyContin three times per day and had been doing so since March of 2003 and that he took 5 mg oxycodone three to five times per day for break through pain, the physician wrote the employee prescriptions for oxycodone and OxyContin, with reluctance, to last until the employee’s return to Alaska on January 5, 2004); 1/9/04 Chart Note, Dr. Newton (employee put on Fentanyl patches); 1/15/04 Chart Note, Ketchikan Medical Clinic, David Johnson, M.D. (employee could not get a refill of his pain medications from Dr. Anthes so he considered transferring his care to Ketchikan Medical Clinic, Ketchikan Medical Clinic would not accept him as a patient but refilled both OxyContin and Oxycodone)


� Id., at 27.


� Id., at 28.


� Id.


� Id., at 29.


� Id.


� Id., at 30.


� 9/5/06 Chart Note, Wilson Clinic, Herbert Higgins, M.D.


� Id.  See also, 7/31/06 Referral to Dr. Garr from Dr. Snow.


� 10/2/06 EME Report, Dr. Swanson, at 11-12.


� Id., at 12.


� 12/2/88 Initial Vocational Evaluation.


� Id.


� 2/14/89 Status Report.


� 3/10/89 Closure Report.


� Id.


� 10/20/06 Letter to Tim Stacy from Fannie Stoll, Workers’ Compensation Technician.


� Id., at 1.


� Id., at 2.


� 12/8/06 Eligibility Evaluation Report, Southeast Rehabilitation Services at 3.


� Selected Characteristics of Occupations Defined in the Revised Dictionary of Occupational Titles (1993).


� 11/30/06 Dr. Higgins’ Comments on SCODRDOT job descriptions.


� 12/20/06 Letter to Mr. Knickerbocker from Faith White, RBA Designee.  The Board notes that Dr. Snow, Psychiatrist, is the employee’s treating physician; however, Dr. Snow has deferred medical issues pertaining to the employee to Dr. Higgins.  The RBA Designee was interested in a response from Dr. Higgins, not Dr. Snow.  


� 1/17/07 Dr. Higgins’ Comments to Office Machine Servicer SCODRDOT Job Description.


� 1/17/07 Dr. Higgins’ Comments to Sale Associate, Office Machines SCODRDOT Job Description.


� 1/17/07 Responses of Dr. Higgins to questions posed by Carol Jacobsen, Rehabilitation Nurse, Northern Rehabilitation Services, Inc. at 1.


� Id.


� Id.


� 2/8/07 Response of Dr. Higgins to questions posed by Carol Jacobsen, Rehabilitation Nurse, Northern Rehabilitation Services, Inc.


� 1/17/07 Responses of Dr. Higgins to questions posed by Carol Jacobsen, Rehabilitation Nurse, Northern Rehabilitation Services, Inc. at 1.


� Id., at 2.


� 1/19/07 Addendum to Eligibility Evaluation of 12/08/06.


� Id.


� 1/31/07 Check the Box Reply to Larry Knickerbocker’s Inquiry.


� 1/30/07 Letter to Douglas Saltzman from Jeffrey D. Holloway at 1.


� Id., at 1-2.


� 1/31/07 RBA Designee Eligibility Determination.


� See, e.g., Brown v. Asbestos Removal Specialists, AWCB Decision No. 03-0131 (June 6, 2003).


� 700 P.2d 1295, 1297 (Alaska 1985).


� 700 P.2d at 1297; Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted).


� See, Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962); Super v. Providence Hospital, AWCB No. 90-0042 (March 12, 1990); Black's Law Dictionary 25 (7th ed. 1999).


� AS 44.62.570.


� AS 23.30.128(b).


� Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978)(footnotes omitted).


� See, e.g., Brown v. Asbestos Removal Specialists, AWCB Decision No. 03-0131 (June 6, 2003).


� 700 P.2d 1295, 1297 (Alaska 1985).


� 700 P.2d at 1297; Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979)(footnote omitted).


� See, Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962); Super v. Providence Hospital, AWCB No. 90-0042 (March 12, 1990); Black's Law Dictionary 25 (7th ed. 1999).


� AS 44.62.570.


� AS 23.30.128(b).


� Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978)(footnotes omitted).


� See, e.g., Kelley v. Sonic Cable Television, 3AN 89�6531 CIV (Alaska Ct. of Appeals, February 2, 1991); Quirk v. Anchorage School District, 3AN�90�4509 CIV (Alaska Ct. of Appeals, August 21, 1991).


� See, Snell v. Interstate Brands Corp., AWCB Decision No. 99-0110 (May 12, 1999); Kin v. Norcon, AWCB Decision No. 99-0041 (March 1, 1999); Lemire v. B&R Construction, AWCB Decision No. 99-0019 (January 28, 1999); Buxton v. Cameron Corporation, AWCB Decision No. 99-0005 (January 8, 1999). 


� See, e.g., Walin v. First National Bank of Anchorage, AWCB Decision No.  01-0094 (May 8, 2001).


� See, Yahara v. Construction & Rigging, Inc., 851 P.2d 69 (Alaska 1993).


� AWCB Decision No. 91-0019 (January 25, 1991).


� 880 P2d. 117 (Alaska 1994).


� Formerly AS 23.30.014(f)(2).


� See also Graf v. Exclusive Landscaping and Paving, AWCB Decision No. 99-0134 (June 17, 1999).
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