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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 25512                                                                                          Juneau, Alaska 99802-5512

	CHRISTIAN DILLARD, 

                                                   Employee, 

                                                            Applicant,

                                                   v. 

DICK PACIFIC GHEMM, J.V.,

                                                  Employer,

                                                   and 

LIBERTY NORTHWEST INSURANCE,

                                                  Insurer,

                                                            Defendants.
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)

)
	          FINAL

        DECISION AND ORDER

        AWCB Case No.  200517782

        AWCB Decision No.  07-0086

         Filed with AWCB Fairbanks, Alaska

         on April 13th, 2007


We heard the employee’s claim for additional workers’ compensation benefits on February 15, 2007, in Fairbanks, Alaska.  Attorney John Franich represents the employee. Attorney Connie Livsey represents the employer and insurer (the employer). We held open the record to receive the employee’s final attorney fee and cost statement and closed the record when we next met on March 1, 2007.


ISSUES
1. Whether the employee is entitled to temporary total disability (TTD) benefits for the period of October 18, 2005 and continuing, under AS 23.30.185?

2. Whether the employee is entitled to a compensation rate adjustment, under AS 23.30.220(a)(4)(B)?

3. Whether the employee is entitled to penalties and interest, under AS 23.30.155 and 8 AAC 45.142?

4. Whether the employee is entitled to reasonable attorney fees and costs, under AS 23.30.145?

SUMMARY OF THE EVIDENCE
The employee was injured October 18, 2005 while employed as a journeyman concrete finisher for the employer on the new hospital at Fort Wainwright. He injured his back lifting five gallon buckets of mixed concrete over waist-high plumbing pipes. He experienced pain and was unable to work the next day. He was initially treated by Billy McAffee, D.C., and was later referred for orthopedic care. 

All of the physicians who have seen the employee concur that the October 18, 2005 injury is a significant contributing factor to his back pain. Whether the employee is medically stable and, if so, whether he should receive a permanent partial impairment (PPI) rating and what that rating should be are not at issue at this hearing. The parties stipulated to pursue a second independent medical evaluation (SIME) in an effort to resolve those issues. 

The TTD dispute at the instant hearing involves the question of whether the employer provided the employee with light duty work from October 18, 2005 until the employer terminated the employee on November 10, 2005. The employer's November 15, 2005 controversion notice states: 

Mr. Dillard claims an injury on 10/18/05. He has received consistent medical care with chiropractor McAfee and was released to light duty work. Dick Pacific Ghemm has been accommodating these restrictions without a loss in earnings to Mr. Dillard. Mr. Dillard was terminated for cause on 11/10/05. Had he not been terminated, the light duty accommodations would have been continued while necessary. 

The employer states it offered modified work assignments to the employee, but the employee contends the record does not support that assertion. On October 19, 1005 Dr. McAfee released the employee to work with very low lifting restrictions and with the additional restriction that he "must be able to sit if low back is hurting." 

The employee testified he attempted to return to work with this restriction, but returned to Dr. McAfee on October 24, 2006 and stated, "I tried to go back to light duty but I was put on heavy work. Pulling concrete edging and bending over all day. I am hurting very badly again. I was unable to get up to work the last few days until my appointment here." 

Dr. McAfee kept the employee off work for several days before releasing him again to light duty work with a lifting restriction of 10 pounds. Again the employee returned to Dr. McAfee on November 4 and said, "I am still sore. I have to do stuff at work that I feel is hurting my back. I have trouble getting out of bed. I am doing ice. I missed work yesterday and today cause (sic) I feel I can not stand up straight. They push me to do concrete at work. I had to finish steps. I feel like I loose (sic) my job if I say no." 

The employer terminated the employee on November 10, 2005. The employee pointed out this is the same date that Dr. McAfee referred him for an orthopedic evaluation with Dr. Witham. 

Prior to seeing Dr. Witham, the employee participated in an employer’s medical evaluation (EME)
 with Nancie A. Linley, M.D. On December 12, 2005, Dr. Lindley wrote:

In my opinion, Mr. Dillard is not capable of doing his full job as a mason. He could do light duty work. However, I would point out that lifting, bending, and stooping may exacerbate his symptoms and I would suggest he avoid those activities. It is difficult to ascertain exactly what he could [do] as a mason which would not involve lifting, bending, or stooping. . . . 

The employee contends that although the employer states that it made light duty work available to him, the claim of light duty work was illusory. The employee testified that from the time of his injury until the date he was fired, he worked the days that he was able to work, but was not able to work all the days that the employer wanted him to work. He said his inability to work was because the work that was actually made available to him involved lifting, bending and stooping. He testified he was put to work "pulling concrete edging and bending over all day." He testified he was pushed "to do concrete at work and had to finish steps." He said the so-called light-duty work that was offered exacerbated his symptoms, which he believes ultimately led to his termination on November 10, 2006. 

The employer does not dispute the compensability of the employee’s medical treatment, but contends he is ineligible for TTD benefits because he is was terminated for his failure to call in to inform the employer of his intention not to come to work. The employer’s adjuster, Jackie Hess, submitted evidence and testified that the employee was offered light duty work, but he failed to come to work or to call in to report that he would be absent. Ms. Hess also testified this was a short duty call and that all concrete workers were laid off by December 2006. The threshold issue we must decide is whether the employee is entitled to temporary total disability benefits during the time period after he was terminated from work.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Presumption of Compensability
The Alaska Supreme Court has long recognized that employment which causes injury or which sufficiently aggravates, accelerates, or combines with a pre-existing condition to cause disability entitles an employee to compensation and benefits.  Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability may be imposed on an employer, however, only if the employment injury aggravated, accelerated, or combined with the pre-existing condition and was a "substantial factor" contributing to the ultimate disability.  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).

AS 23.30.120(a) provides, in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Continuing disability and need for medical benefits must also be presumed.  Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).

"Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the presumption of compensability attaches the burden of production shifts to the employer. Id. at 869.

To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In DeYonge v. NANA/Marriott, 1 P.3d 90 (Alaska 2000), the Court explained that the employer must produce substantial evidence that either (1) non-work-related events alone caused the employee’s worsened condition, or (2) there was no possibility that the employee’s work caused the aggravation. “For the purposes of overcoming the presumption of compensability medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's injury or disability, without ruling out work related causes." Tolbert v. Alascom, Inc., 973 P.2d 603 (Alaska 1999). 

The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.

If the employer produces substantial evidence that the disability was not work-related, the presumption drops out, and the employee must prove all the elements of her claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

In this case, the employer does not dispute that the employee was injured at work. It only contends the employee took himself out of the workforce by not reporting to work or otherwise calling to inform the employer that he would be absent from work, such as to be rendered ineligible for TTD benefits. 

II.  Temporary Total Disability. 

AS 23.30.185 reads as follows:

In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability. Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

AS 23.30.395(10) defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of his injury in the same or any other employment."

In Vetter v. Alaska Workmen's Compensation Bd. 524 P.2d 264, (Alaska 1974), the Alaska Supreme Court heard a case in which the Board had found the claimant to have been unemployed not because of injury but because of her personal choices. The Court stated at 267:

The Board in the instant case determined that Grace Vetter was no longer employed, not because of any injury but because of her own personal desires, and found no actual impairment of her earning capacity. If this determination is supported by substantial evidence, the claim for compensation was correctly denied. 

Nevertheless, the Court overturned the Board's decision after the Court found that Vetter was willing, but unable, to work, due to her work-related medical condition. Id., at 267, 268. 

Based on our review of the record in this case, we find the undisputed evidence supports the conclusion the employee was injured at work and, thus, is entitled to the presumption of entitlement to continuing TTD benefits. To overcome the presumption, the employer presented testimony that the employee was offered light duty work, but he failed to come to work or otherwise call in to report his absence, and he was terminated for cause. We find this is substantial evidence to overcome the presumption and, accordingly, the employee must prove his claim by a preponderance of the evidence.

At hearing, the employee testified that when he tried to return to work, in order to perform light duty tasks, that none were offered to him. Instead, he was required to continue performing heavy duty work. Then, he testified, he would need to rest the next day in order to recover from the pain. The employee did not dispute that he failed to report to his employer that we would be absent from work. Rather, he testified that on some days he felt so poorly that he was unable to get out of bed in order to call his employer. We find this testimony is not credible. AS 23.30.122. We do not believe it was impossible to report to work or call to report a planned absence. 

Additionally, we find the employee’s testimony not credible that he could have continued working at the job site at least six months. All other cement workers were laid of within a month of the employee’s departure, and many had been laid off even before he was terminated. The employee’s own documented history of work was solely that of a temporary worker.

Based on our conclusion that the evidence and testimony submitted by the employer was more credible than that submitted by the employee, we find the employee cannot prove his claim by a preponderance of the evidence. Accordingly, we conclude the employee’s claim for TTD benefits must be denied.

ORDER
The employee’s pending claim for TTD and associated workers’ compensation benefits is denied and dismissed.

Dated at Fairbanks, Alaska this 13th day of April 2007.
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Damian Thomas, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of CHRISTOPHER DILLARD  employee / applicant; v. DICK PACIFIC GHEMM COMPANY, J.V., employer; LIBERTY NORTHWEST INSURANCE, insurer / defendants; Case No. 200517782; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on April 13th, 2007.

 






______________________________________

                            



Kelley J. DeGabain, Admin. Clerk III
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� AS 23.30.095(e).


� Based on our conclusion the employee cannot prove his threshold claim for TTD benefits, we will also deny his claims for a compensation rate adjustment, interest, penalties, attorney fees and costs. In the event we were to consider the compensation rate adjustment issue, we would find he was exclusively a temporary employee and his gross weekly earning are 1/50 of the total wages that he has earned from all occupations during the 12 calendar months immediately preceding the injury. AS 23.30.220(a)(6). 
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