IN RE WRANGELL SEAFOODS, INC.
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512                                                                              Juneau, Alaska 99811-5512

	IN THE MATTER OF THE PETITION FOR

A FINDING OF THE FAILURE TO INSURE

WORKERS' COMPENSATION LIABILITY

AND ASSESSMENT OF CIVIL PENALTY,

                                     against,

WRANGELL SEAFOODS, INC,

                              Uninsured  Employer

                                                           Respondent.
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	FINAL DECISION AND ORDER

AWCB Case No.  700001585
AWCB Decision No.  07-0093

Filed with AWCB Juneau, Alaska

on April 20, 2007


On April 10, 2007, in Juneau, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the Petition for Finding of Failure to Insure and Assessment of Civil Penalties against Wrangell Seafoods, Inc.  Paul Grossi, Chief Investigator for the State of Alaska, Workers’ Compensation Division, Fraud Unit appeared at the hearing.  Robert Thorstenson appeared on behalf of the employer.  This matter was heard by a two member panel, a quorum pursuant to 
AS 23.30.005(f).  The record closed at the conclusion of the hearing on April 10, 2007.


ISSUES
1. Has the employer failed to provide the workers’ compensation insurance liability insurance to cover its employees, pursuant to AS 23.30.075(a)?

2. Shall the Board assess a civil penalty against the employer under AS 23.30.080(f)?

3. Shall the Board issue a stop order pursuant to AS 23.30.080(d)?


SUMMARY OF THE EVIDENCE

On December 6, 2006, the Board heard the accusation against the employer, Wrangell Seafoods, Inc., that it failed to carry workers’ compensation insurance.  Based upon the evidence presented, the Board found the employer failed to file evidence of compliance with the requirement as set forth in AS 23.30.085, for the period from October 23, 2005 through December 6, 2005, and concluded the employer was in violation of AS 23.30.085(a) and (b) for that period of time and continued to be in violation.

Based on the evidence that the employer failed to provide workers’ compensation insurance for its employees since October 23, 2005, we issued an oral stop order under AS 23.30.080(d), prohibiting the use of employee labor by the employer until the employer provided workers’ compensation insurance.  We directed the employer to secure workers’ compensation insurance and to provide the Compliance Investigator proof of coverage prior to using employee labor to conduct business.

The Board retained jurisdiction over the matter to address employer’s compliance with our stop order and our order to secure insurance.  In addition, the Board retained jurisdiction to hear the Alaska Division of Workers’ Compensation’s (“Division”) petition for assessment of penalties under AS 23.30.080(f).  By reference, the Board hereby adopts the summary of evidence, the findings of fact and conclusions of law and the final decision and order issued on December 14, 2005.
 

At a second hearing on February 9, 2006, the Board found the employer continued to be uninsured and had been conducting business using employee labor since the Board issued the Stop Order on December 6, 2005.  We found the employer disregarded its obligation to comply with the Board’s Stop Order and continued to operate the business using employee labor without workers’ compensation insurance coverage.  The Board found the employer failed to comply with the stop order for 44 days and under AS 23.30.080(d), made a mandatory assessment and ordered that the employer pay a civil penalty of $44,000.00.  

In addition to assessing a civil penalty under AS 23.30.080(d), we also heard the Division’s petition for assessment of a civil penalty under AS 23.30.080(f).  The Board found that in addition to the employer’s hourly employees, the employer’s three salaried employees never ceased working pursuant to the Board’s stop order.  The Board based its assessment of the civil penalty upon a total of 283 days of employment for uninsured employees.  The Board found the employer’s blatant disregard for its obligations under AS 23.30.075 is the type of behavior AS 23.30.080(f) was enacted to deter.  The Board concluded, based on the record before it, and the employer’s history with the workers’ compensation system, that the employer was an egregious offender.  

The Board found the civil penalty assessed against the employer should be the maximum allowable under the Act.  However, under the facts of this case, we considered the life of the business and the fact that imposition of the maximum penalty allowed under AS 23.30.080(f) may impose a severe financial hardship on the employer.  The Board found it was financial hardship that resulted in the employer’s failure to pay its workers’ compensation premium and lead to cancellation of its policy. The Board was faced with two competing concerns.  The first, that the employer placed the largest workforce in the City of Wrangell at significant risk.  The second was the financial stability of the largest employer in the City of Wrangell.  

Based upon the employer’s complete and total lack of regard for the Board’s stop order and the employer’s failure to take steps to reduce the consequences of its failure to comply with the Act, the Board found Wrangell Seafoods to be an egregious offender and the gravity of its offenses enormous.  However, considering the unique circumstances of this case and the life of the business, the Board reluctantly applied mitigating factors to reduce the penalty assessment.  The Board did so to enable Wrangell Seafoods to continue to do business, taking into consideration that it is the largest employer in the City of Wrangell and the consequences for the citizenry of the City of Wrangell could be devastating if Wrangell Seafoods were to close.  The Board’s reluctance stemmed from the fact that as the largest employer in the City of Wrangell, compliance with 
AS 23.30.075 and AS 23.30.085 is not optional; it is imperative.  The Board found that as the largest employer for the City of Wrangell, Wrangell Seafoods should be setting a flawless example, as opposed to being made the example.
The maximum penalty the Board could have assessed under AS 23.30.080(f) was $283,000.00.  As a minor mitigating factor, the Board considered the President and Treasurer, Douglas Roberts’ representation that he believed the corporation’s executives had waived workers’ compensation coverage and excluded the number of employee days Mr. Roberts and Levi Dow, Secretary and Vice President, worked, which equaled 80 employee days.  However, the employer did not have an executive officers waiver in place pursuant to 8 AAC 45.184, and was provided notice of this fact.  Regardless, the Board based its assessment of the civil penalty upon 203 uninsured employee work days.  In consideration of the major mitigating factor that Wrangell Seafoods is the largest employer in the City of Wrangell and the Board did not wish to put it out of business, we reduced the daily penalty rate to $500.00 per employee per day.  The Board ordered the employer to pay $102,000.00 in civil penalties under AS 23.30.080(f).  By reference, the Board hereby adopts the summary of evidence, the findings of fact and conclusions of law, and the decision and order issued on 
March 6, 2006.

Wrangell Seafoods, Inc. then requested that the Board modify its decision and order and order that the employer be permitted to satisfy its debt under a payment schedule ordered by the Board.  The Board granted reconsideration and gave a firm reminder to the employer, as follows:

Finally, the Board again reminds Wrangell Seafoods, Inc. that violation of 
AS 23.30.075 and AS 23.30.085 is a grave matter that endangers injured workers, the uninsured employer
 and the interests of the State of Alaska.  Wrangell Seafoods asserted that the suggestion made by the Board that it was appropriate for the employer to utilize independent contractors to accomplish the tasks necessary to shut the plant down for the winter was misguided and merely the presentation of another “Hobson’s” choice for a financially struggling employer.  The Board is dismayed by the employer’s statement and finds it indicates the employer disregards its legal obligation to insure for workers’ compensation liability and the serious financial consequences of the employer’s failure to insure.  Therefore, the Board finds it necessary to remind the employer that if, in the future, the employer utilizes employee labor without securing workers’ compensation insurance, the Board will not be inclined to apply mitigating factors in calculating civil penalties under 
AS 23.30.080(f).  The Board provides the employer notice that future violations of its obligation to insure for workers’ compensation liability will not be viewed with any degree of leniency.

By reference, the Board hereby adopts the summary of evidence, the findings of fact and conclusions of law, and the decision and order issued on April 11, 2006.

We ultimately modified our order and permitted the employer to pay $2,800.00 per month for 36 months with a final payment of $1,200.00 in the 37th month, to satisfy the total civil penalty assessed under AS 23.30.080(f) of $102,000.00.  Additionally, we ordered that if Wrangell Seafoods, Inc. failed to make any of the 37 payments within seven days of the monthly due date, the balance would immediately be due.  By reference, the Board hereby adopts the summary of evidence, the findings of fact and conclusions of law, and the decision and order issued on 
May 26, 2006.

Wrangell Seafoods, Inc. is once again before the Board upon the Division’s petition for a finding of the employer’s failure to insure workers’ compensation liability, for issuance of a stop order, and for assessment of a civil penalty.

The Board’s former decisions and orders directed the Fraud Unit to investigate Wrangell Seafoods at least quarterly, for a period of not less than three years, and annually thereafter, to ensure the employer was not using employee labor without workers’ compensation insurance.
  In monitoring the employer’s compliance with AS 23.30.075 in accord with the Board’s March 6, 2006 Decision and Order, it came to the attention of Investigator Grossi that the employer had again operated without workers’ compensation insurance.  Mr. Grossi testified he sent the employer a Petition for a Finding of Failure to Insure under AS 23.30.075 and for Assessment of Civil Penalty under 
AS 23.30.080(f),
 together with a Discovery Demand,
 by certified mail on January 11, 2007.  The Petition gave notice that the employer was potentially subject to civil penalties.

Mr. Grossi testified that National Council on Compensation Insurance (“NCCI”) records reveal that the employer’s workers’ compensation insurance was cancelled on January 5, 2007, for non-payment of the premium.
  Further, he testified that despite the employer’s payment of their workers’ compensation liability insurance premium and reinstatement of the policy on January 6, 2007, the employer again allowed its workers’ compensation insurance to lapse on February 9, 2007, and has not had workers’ compensation insurance since that time.

Mr. Grossi testified that the Class Code that governs the workers’ compensation insurance premium rate per $100.00 of wages paid is $13.57.  He testified that this rate is based upon the high risk factor of the work performed by the employees of Wrangell Seafoods.  

Mr. Grossi testified that executive officer waivers were filed with the Division after the employer’s workers’ compensation insurance policy lapsed on February 9, 2007.  Mr. Grossi testified that the executive officer waivers became effective on February 13, 2007.
  

Michael Monagle, Program Coordinator for the State of Alaska, Division of Workers’ Compensation testified at hearing.  Mr. Monagle testified that it is his duty to reconcile revenue coming into the Division, including revenue for the Alaska Benefits Guaranty Fund.  Mr. Monagle testified that when payments are made to the Alaska Benefits Guaranty Fund, he posts the revenues to the State’s system.  

Mr. Monagle testified that he is the individual who has been responsible for receiving payments made by Wrangell Seafoods pursuant to the Board’s May 2006 decision and order.  He testified that Wrangell Seafoods was required to commence monthly payments of $2,800.00 in August 2006, and that the employer’s payments are due on or before the 15th of each month.  Mr. Monagle, in testifying regarding Wrangell Seafoods payment history, shared that Wrangell Seafoods missed its first payment due on August 14, 2006; however, it made a payment on September 15, 2006, in the sum of $5,600.00.  Wrangell Seafoods made another $5,600 payment on October 23, 2006, presumably to cover the amounts due for October and November 2006.  He testified that Wrangell Seafoods made a third payment on January 10, 2006, in the sum of $2,800.00.  He testified that, as of the date of hearing, March 10, 2007, Wrangell Seafoods is currently is arrears $8,400.00.  He testified that if Wrangell Seafoods failed to make the payment due on March 15, 2007, it would be in arrears $11,200.00.

Robert Thorstenson appeared at hearing to represent the employer.
  Mr. Thorstenson testified that he has a longstanding relationship with Wrangell Seafoods and serves as its lobbyist.  He testified that he is paid $2,000.00 per month retainer; however, Wrangell Seafoods has not paid him since March 2006.  Mr. Thorstenson testified that he is not an attorney, but that he did attend law school for a year.

Mr. Thorstenson testified that Douglas Roberts purchased Wrangell Seafoods in 1999.  He testified that Mr. Roberts is not good at organizing the business or completing paperwork.  He testified that Mr. Roberts is no longer in charge of the operations of Wrangell Seafoods.  He testified that Terrence Montford was hired and is currently serving as the President and Chief Executive Officer of Wrangell Seafoods.  

He testified that when the employer learned it was uninsured on January 5, 2007, it closed down and sent the employees home.  He testified that seven employees were working for Wrangell Seafoods on January 5, 2007.  He testified that the workers’ compensation insurance was restored on Saturday, January 6, 2007.  He testified that Wrangell Seafoods had workers’ compensation insurance coverage from January 6, 2007 through Thursday, February 8, 2007.  He testified that Wrangell Seafoods then permitted its workers’ compensation insurance policy to lapse and has permitted only executive officers to conduct business.  He testified the executive officers are Douglas Roberts, Chief Executive Officer; Terrence Montford, President; Julie Decker, Vice President; and Levi Dow, Secretary / Treasurer and Plant Manager.  He testified that after the workers’ compensation insurance lapsed on Friday, February 9, 2007, the four executive officers continued working for Wrangell Seafoods, but did so from their homes.  He testified that the executive officers did not come back into Wrangell Seafoods' offices until the executive officer waivers were effective on Tuesday, February 13, 2007. He testified that the executive officers continued to work without workers’ compensation insurance and without executive officer waivers because they are in the process of renegotiating a $1,500,000.00 debt owed to the City of Wrangell.  He testified that the executive officers continued to educate and work with the City Council for the City of Wrangell to negotiate conversion of the debt to preferred stock.  

Mr. Thorstenson testified that if Wrangell Seafoods has paid two-thirds of the amount it owes the Guaranty Fund, the Division is lucky.  He acknowledged that Alaska’s law has the highest penalty rate for uninsured employers and shared his opinion that this high penalty is for very egregious offenders.  

Mr. Thorstenson testified that the industry climate for Wrangell Seafoods is very difficult.  He testified that Wrangell Seafoods is owed money for fish that was sold to a Danish corporation in 2006.  The reality of the situation for Wrangell Seafoods, according to Mr. Thorstenson’s testimony, is that it is very difficult for the company and the community of Wrangell.  He testified that Wrangell Seafoods is struggling financially and is in a “fight for the death” to get reorganized.  
Mr. Thorstenson testified that Wrangell Seafoods is attempting to get a $7,000,000.00 loan from the USDA.

Mr. Thorstenson believes it is appropriate for the Board to send Wrangell Seafoods a sharp reminder of its obligation to insure for workers’ compensation liability by issuing a stop order.  He does not, however, believe that a civil penalty should be assessed against Wrangell Seafoods for more than one day.  He justified his request that the fine be narrowed to one day based upon the size of the fine Wrangell Seafoods currently owes.  Additionally, Mr. Thorstenson testified that on the days Wrangell Seafoods was uninsured for workers’ compensation liability, none of the employees were using knives.  

Investigator Grossi reminded the Board that Wrangell Seafoods used the uninsured employee labor of seven employees on January 5, 2007 and again used uninsured employee labor on February 9 and 12, 2007.  On these two days, Wrangell Seafoods utilized a total of eight uninsured employee workdays, four on each day.  Investigator Grossi recommended that the Board issue a stop order pursuant to AS 23.30.080(d), order the Fraud Unit to closely monitor Wrangell Seafoods on a monthly basis for compliance with AS 23.30.075, and assess a civil penalty in accord with our past decision and orders in this matter.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. FAILURE TO INSURE 

AS 23.30.075 provides, in part:

(a) An employer under this chapter, unless exempted, shall either insure and keep insured for the employer’s liability under this chapter in an insurance company or association . . . or shall furnish the division satisfactory proof of the employer’s financial ability to pay directly the compensation provided for. . . .

(b) If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the division, upon conviction, the court shall impose a fine of $10,000.00, and may impose a sentence of imprisonment for not more than one year.  If an employer is a corporation, all persons who, at the time of the injury or death, had authority to insure the corporation or apply for a certificate of self-insurance, and the person actively in charge of the business of the corporation shall be subject to the penalties prescribed in this subsection and shall be individually, jointly, and severally liable together with the corporation for the payment of all compensation or other benefits for which the corporation is liable under this chapter if the corporation at that time is not insured or qualified as a self-insurer.

AS 23.30.080(d) provides, in part:

The failure of an employer to file evidence of compliance as required by 
AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075. . . .

The Board finds, based on the administrative record, the testimony of the Chief Investigator and the admissions of Robert Thorstenson, that Wrangell Seafoods is an employer.  The employer has a general duty to provide workers' compensation insurance for its employees.  The evidence shows Wrangell Seafoods has employed one or more persons as employees on January 5, 2007 and during the period from February 9, 2007 and continuing, and is subject to the Alaska Workers' Compensation Act.  The Board concludes the employer is required by AS 23.30.075 to insure for liability and to insure its employees for workers’ compensation benefits under the Alaska Workers’ Compensation Act.

Based on the employer's failure to provide evidence of compliance, we find that we must presume, as a matter of law, that the employer has failed to insure or provide security as required by AS 23.30.075 for January 5, 2007, and the period February 9, 2007 and continuing.  The employer has provided no evidence to rebut that presumption.  Based on our administrative records and the testimony of Robert Thorstenson, we find this employer permitted its insurance to lapse on January 5, 2007 from February 9, 2007 and continuing, and that the employer was using employee labor during these periods.

The Board finds, based upon Mr. Grossi’s confirmation, that executive officer waivers filed by Wrangell Seafoods became effective on February 13, 2007.  The Board finds Mr. Thorstenson testified that only executive officers have worked for the employer since February 9, 2007.  Although the Board does not find the testimony of Mr. Thorstenson credible, we shall accept his testimony for purposes of our determination.
  We conclude the employer failed to insure its employees, and was in violation of AS 23.30.075(a) on January 5, 2007, and during the period February 9, 2007 until February 13, 2007, when Wrangell Seafoods’ executive officer waivers became effective.  Under AS 23.30.075(b), we conclude the employer is directly liable for benefits under the Alaska Workers’ Compensation Act for any possible claims arising during the period in which it was in violation of AS 23.30.075.

The Board finds Wrangell Seafoods, Inc. is a corporation.  Further, the Board finds, under 
AS 23.30.075(b), that Mr. Roberts, Mr. Dow, Mr. Montford and Ms. Decker are the individuals actively in charge of the business of the corporation.  The Board finds Mr. Roberts, Mr. Dow, Mr. Montford and Ms. Decker had the authority to insure the corporation or apply for a certificate of self-insurance, and that they failed to do so on January 5, 2007 and between February 9, 2007 and the date of hearing.  We conclude the employer failed to insure its employees, and was in violation of AS 23.30.075(a) on January 5, 2007 and between February 9, 2007 and February 13, 2007.  Under AS 23.30.075(b), the Board concludes that Mr. Roberts, Mr. Dow, Mr. Montford and Ms. Decker shall be personally, jointly, and severally liable, together with the corporation, for the payment of all compensation or other benefits for which the corporation is liable under this chapter during the period the corporation was uninsured and in violation of AS 23.30.085.  

II. STOP ORDER

When an employer subject to the requirement of AS 23.30.075 fails to comply, the Board may issue a stop order prohibiting the use of employee labor.  AS 23.30.080(d) provides in part: 

If an employer fails to insure or provide security as required by 
AS 23.30.075, the board may issue a stop order at the request of the division prohibiting the use of employee labor by the employer until the employer insures or provides the security as required by AS 23.30.075.  . . . .  If an employer fails to comply with a stop order issued under this section, the board shall assess a civil penalty of $1,000.00 per day. The employer may not obtain a public contract with the state or a political subdivision of the state for three years following the violation of the stop order.

The Board found above that the employer has failed to insure or provide security for workers’ compensation coverage of its employees, as required by AS 23.30.075.  Further, the Board finds the employer has a well documented history of failing to insure or provide security for workers’ compensation coverage of its employees.  The provisions of AS 23.30.080(d) give the Board the discretion to consider issuing a stop order, prohibiting the employer from using employee labor. 

The employer’s representative, Mr. Thorstenson testified that currently only four employees are working, all under an executive officers waiver.  The record is clear that this employer has permitted its employees to work without workers' compensation insurance coverage.  Based upon the record in the instant matter, it is uncertain when the employer expects employees other than executive officer to begin work again. 

In light of this employer’s pattern and financial struggles, we will issue a written stop order under AS 23.30.080(d), prohibiting the employer from using employee labor within the territorial jurisdiction of the State of Alaska.  The employer shall be prohibited from using employee labor until the employer secures workers’ compensation insurance in compliance with AS 23.30.075 and files evidence of compliance with the Board in accord with AS 23.30.085.  We shall specifically direct the employer to secure workers’ compensation insurance and file evidence of compliance with the Board prior to using employee labor, other than executive officers, to conduct business. 

III. ASSESSMENT OF CIVIL PENALTIES

When an employer subject to the requirement of AS 23.30.075 fails to comply, we may also assess a civil penalty.  AS 23.30.080(f) provides:

If an employer fails to insure or provide security as required by AS 23.30.075, the division may petition the board to assess a civil penalty of up to $1,000.00 for each employee for each day an employee is employed while the employer failed to insure or provide the security required by AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer failed to insure or provide security as required by AS 23.30.075.

We found above that the employer failed to insure or provide security for workers’ compensation coverage of its employees, as required by AS 23.30.075, on January 5, 2007, and from February 9, 2007 through February 12, 2007.  The provisions of AS 23.30.080(f) give us discretion to consider assessing civil penalties requested by the Division.  AS 23.30.080(f) permits assessment of “a civil penalty of up to $1,000 per day of employment per uninsured employee when an employer is uninsured.”  Based upon the specific language of the statute and AS 23.30.135(a),
 the Board finds we are granted discretion to assess a civil penalty we find appropriate considering the specific facts of each case.  We find the employer is subject to those penalties, and the Division has filed a petition for those penalties.  

The Board has, in the past assessed penalties against Wrangell Seafoods under both 
AS 23.30.080(d) for the employer’s violation of the Board’s stop order, and AS 23.30.080(f) for its failure to comply with AS 23.30.075.  The Board provided notice to the employer that executive officer waivers were not in place in 2006, despite Mr. Roberts’ mistaken belief that executive officer waivers had been filed.  We find that in former decisions and orders, the employer was provided ample notice of the consequences of its repeated failure to comply with AS 23.30.075.
  The Board specifically informed the employer that violation of AS 23.30.075 and AS 23.30.085 is a grave matter that endangers injured workers, the uninsured employer and the interests of the State of Alaska.  Further, we informed Wrangell Seafoods that if, in the future, the employer utilized employee labor without securing workers’ compensation insurance, the Board would not be inclined to apply mitigating factors in calculating civil penalties under AS 23.30.080(f).  Additionally, the Board provided the employer notice that future violations of its obligation to insure for workers’ compensation liability would not be viewed with any degree of leniency.

The Board finds the maximum penalty that can be assessed based upon 15 uninsured employee workdays, $15,000.00, is appropriate in light of the circumstances of this case, the notice that has been provided to the employer, and the employer’s history of noncompliance with its obligation to insure for workers’ compensation liability.  The Board shall order the employer to pay $15,000.00 in civil penalties under AS 23.30.080(f) and in accord with AS 23.30.080(g).

IV. Monitoring the Employer

The employer is reminded that compliance with AS 23.30.075 is mandatory.  Pursuant to our general investigative authority under AS 23.30.135, we will direct the Division’s Fraud Unit to monitor this employer’s compliance with our order to secure insurance, and we direct the Fraud Unit to investigate this employer at least monthly, for three years, for compliance with AS 23.30.075 and AS 23.30.085.  We will retain jurisdiction over this matter.  We here give notice to the employer that it is subject to a stop work order under AS 23.30.080(d) and that if it again fails to secure and maintain insurance for any employees following the date of this decision, it will be subject to additional civil penalties to the maximum extent of the Act under AS 23.30.080(f).

V. COMPLIANCE WITH THE BOARD’S MAY 26, 2006 DECISION AND ORDER

In our decision and order issued on May 26, 2006, the Board approved a payment schedule proposed by the employer.  The approved payment schedule required Wrangell Seafoods to pay $2,800.00 per month for 36 months with a final payment of $1,200.00 in the 37th month, to satisfy the total civil penalty assessed under AS 23.30.080(f) of $102,000.00.  The Board approved the employer’s proposed payment schedule based upon Wrangell Seafoods’ assertions that installment payments were necessary to protect the employer’s financial security and enable it to protect the life of the business of Wrangell Seafoods.  We ordered that if Wrangell Seafoods failed to make any of the 37 payments within seven days of the monthly due date, the balance would immediately be due.  The Board retained jurisdiction of this matter pending payment, in full, of the civil penalty assessed under AS 23.30.080(f) in the total sum of $102,000.00 in accord with the Board’s final decision and order on reconsideration.

We find, based upon the testimony of Michael Monagle, the Division’s Program Coordinator, that the employer defaulted on the payment schedule approved by the Board in our May 26, 2006 decision and order.  We find that as of February 15, 2007, Wrangell Seafoods was $8,400.00 in arrears.  As of the date of hearing, we find Wrangell Seafoods had not made a payment since January 10, 2007.  

Pursuant to the Board’s decision and order issued on May 26, 2006, the Board finds the remaining balance of the civil penalty assessed against Wrangell Seafoods on March 6, 2006, in the sum of $88,000.00 is due.  The Board shall order Wrangell Seafoods to pay the unpaid balance of the civil penalty assessed on March 6, 2006, within seven days of service of this decision and order in accord with AS 23.30.080(g).

ORDER
1. A stop order is issued, effective the date of this decision and order.  The employer is barred from using employee labor until Wrangell Seafoods, Inc. purchases a valid Workers’ Compensation Insurance policy, and provides proof of insurance coverage to the Alaska Workers’ Compensation Board, in compliance with AS 23.30.085.

2. The employer shall secure workers’ compensation insurance in compliance with 
AS 23.30.075 and file evidence of compliance in accord with AS 23.30.085 before utilizing any employee labor other than Wrangell Seafoods Inc.’s executive officers.
3. Pursuant to AS 23.30.060, the employer is directly liable for any compensable claims arising during the period the employer is in violation of AS 23.30.075.

4. Pursuant to AS 23.30.075(b), Mr. Roberts, Mr. Dow, Mr. Montford and Ms. Decker are personally, jointly, and severally liable together with the corporation for any compensable claims arising during the period the employer is in violation of AS 23.30.075.

5. Pursuant to AS 23.30.080(f), the Board assesses a civil penalty of $1,000.00 for each employee for 15 days the employees were employed while the employer failed to insure or provide the security required by AS 23.30.075.  The Board orders the employer to pay $15,000.00 to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, P.O. Box 25512, Juneau, Alaska 99802-5512.  The Board orders the employer to make its check payable to the Alaska Workers’ Compensation Benefits Guaranty Fund established under AS 23.30.082. 
6. In accord with AWCB Decision No. 06-0135 (May 26, 2006), the Board orders the employer to pay the remaining balance of the civil penalty assessed by the Board on March 6, 2006, in the sum of $88,000.00.  The Board orders the payment to be made by the employer to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, P.O. Box 25512, Juneau, Alaska 99802-5512.  The Board orders the employer to make its check payable to the Alaska Workers’ Compensation Benefits Guaranty Fund established under AS 23.30.082.
7. The Board orders Wrangell Seafoods, Inc. to make its payments in accord with 
AS 23.30.080(g), within seven days of service of this decision and order.
8. Pursuant to AS 23.30.135, the Board directs the Compliance Investigator to investigate this employer at least monthly, for a period of not less than three years, for compliance with AS 23.30.075 and AS 23.30.085.  
9. The Alaska State Troopers shall serve a copy of this Decision and Order on the employer.  

10. The Board retains jurisdiction over this matter under AS 23.30.130.  

Dated at Juneau, Alaska on April 20, 2007.





ALASKA WORKERS' COMPENSATION BOARD






Janel Wright, Designated Chair






Richard Behrends, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order In The Matter Of The Petition For A Finding Of The Failure To Insure Workers' Compensation Liability And Assessment Of Civil Penalty against WRANGELL SEAFOODS, INC., Uninsured Employer / Respondent; Case No. 700001585; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, on April  20, 2007.






Carole Quam, Clerk
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� In re Wrangell Seafoods, Inc., AWCB Decision No. 05-0327 (December 14, 2005).


� In re Wrangell Seafoods, Inc., AWCB Decision No. 06-0055 (March 6, 2006).


� In addition to the civil penalties assessed against an uninsured employer, an uninsured employer is not protected by the limits of liability afforded to insured employers by the Act.  Under AS 23.30.080(c), the limits of liability do not apply when an action is brought by an injured employee against an employer for personal injury sustained arising out of and in the course and scope of employment when the employer has failed to insure or provide security as required by AS 23.30.075.


� In re Wrangell Seafoods, AWCB Decision No. 06-0075 (April 11, 2006).


� Id.


� In re Wrangell Seafoods, AWCB Decision No. 06-0135 (May 26, 2006).


� 1/11/07 Petition.


� In re Wrangell Seafoods, Inc., AWCB Decision No. 06-0055 (March 6, 2006).


� 1/11/07 Petition.


� 1/11/07 Discovery Demand.


� 1/11/07 Petition.


� See NCCI, Alaska Policy Cancellation / Reinstatement / Non-Renewal, Wrangell Seafoods, Inc., Policy Effective Date: 2/9/06; Policy Expiration Date: 2/9/07. 


� See NCCI, Alaska Policy Cancellation / Reinstatement / Non-Renewal, Wrangell Seafoods, Inc., Policy Effective Date: 1/6/07; Policy Expiration Date: 2/9/07, for non-renewal of policy.


� 


� See 4/4/07 Letter to the Alaska Workers’ Compensation Board and Paul Grossi from Terry Montford, President & CEO, Wrangell Seafoods, Inc.


� AS 23.30.122.


� AS 23.30.135(a) provides in relevant part: “In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .”


� See In re Wrangell Seafoods, AWCB Decision No. 06-0075 (April 11, 2006).


� Id.


� AS 23.30.080(g) requires an employer to pay a civil penalty order issued under AS 23.30.080(f) within seven days of the date the order is served upon the employer, failure to do so subjects the employer to a potential declaration of default and entry of a default judgment in the Alaska Superior Court, upon which collections may ensue.


� In re Wrangell Seafoods, AWCB Decision No. 06-0075 (April 11, 2006).
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