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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	EUGENE H. BARTELS, 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

FAIRBANKS NORTH STAR BOROUGH (SD),

                          (Self-insured) Employer,

                                                      Defendant.
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)
	FINAL 

DECISION AND ORDER

AWCB Case No.  198412612
AWCB Decision No. 07-0107  

Filed with AWCB Fairbanks, Alaska

on April 30, 2007


We heard the employee’s claim for benefits for ongoing medical care from his surgeon, James Bruckner, M.D., as well as related travel costs, in Fairbanks, Alaska on April 12, 2007.  The employee represented himself.  Assistant Borough Attorney Jill Dolan represented the employer.  We closed the record at the conclusion of the hearing on April 12, 2007.

ISSUES
1.
Is the employee entitled to medical benefits under AS 23.30.095(a) for annual check-ups with Dr. Bruckner in Bellevue, Washington?

2.
Is the employee entitled to medical-related transportation and travel costs under 8 AAC 45.082 and 8 AAC 45.084, for annual examinations with Dr. Bruckner?

SUMMARY OF THE EVIDENCE
The employee's medical history is complex, and many of the original medical records are archived in Juneau, Alaska.  The case history is not disputed, and this summary of the evidence is based on the records available to the Board panel, and the hearing testimony.

The employee injured his left hand on June 7, 1984 while working for the employer as a caretaker when he fell while watering grass.  The employee was initially given chiropractic treatment by William Tewson, D.C., but on June 19, 1984 orthopedic surgeon Edwin Lindig, M.D., diagnosed a fracture of the femoral head.  Dr. Lindig restricted the employee from work.  On June 24, 1984 the employee came under the care of orthopedic surgeon George Brown, M.D., who recommended total hip replacement.  Hip replacement surgery was performed by Dr. Brown on September 19, 1984.  Dr. Brown released the employee to his work on January 2, 1985, and on November 7, 1985 he rated in the employee's left lower extremity with a 40 percent permanent partial impairment.
  

On November 12, 1987, Dr. Brown noted the employee was developing pain in his left thigh.  A bone scan showed the loosening of the femoral component.  On April 22, 1988, Dr. Brown performed hip replacement revision surgery.  Dr. Brown recommended vocational rehabilitation for the employee.  Disputes arose between the parties concerning vocational rehabilitation and several other issues, and these disputes resulted in a Compromise and Release (“C&R”) agreement, approved on March 21, 1990.  In exchange for a lump sum settlement, in the C&R the employee waived all workers compensation benefits, except future medical benefits.

Left leg symptoms persisted, and orthopedic surgeon Roy Pierson, M.D., operated on the hip once again in July 1996.  Dr. Pierson found that the prosthesis was loose, and surrounded by pockets of staff infection.
  

Because of the failure of the prosthesis and the severity of the sepsis, none of the physicians in Fairbanks were comfortable undertaking further surgical care, and Dr. Pierson referred the employee to Dr. Bruckner at the University of Washington.
  Dr. Bruckner, surgically treated the infection and implanted a temporary rod in a complex revision arthroplasty on October 20, 2000.
  On January 2001, Dr. Bruckner surgically implanted a new permanent prosthesis.
  Because of the complexity and invasiveness of the surgery and the persistent sepsis, Dr. Bruckner indicated the employee would need a lifetime of monitoring and follow-up care.
  Following his surgeries, the employee has seen Dr. Bruckner annually.

The employer’s adjuster, Robin Peck, wrote to Dr. Bruckner on December 19, 2006, noting the employee had an annual check-up appointment scheduled for January 17, 2007.
  Because the employee’s 2005 evaluation and x-rays showed no negative findings and he appeared to have been stable for several years, she asked whether x-rays could be taken in Fairbanks and sent to him, and asked whether the employee could be referred to a local physician for follow-up care.

Dr. Bruckner responded in a letter dated December 21, 2006 noting that the employee had been referred to him because no one in Fairbanks had been comfortable trying to care for him.
  He indicted he would be able to review x-rays taken in Fairbanks.
  He also indicated that follow-up closer to home would be appropriate if the employee agreed and there is a local specialist physician who is able and willing to provide the lifetime follow-up care necessary for this patient’s condition.

On February 14, 2007, the adjuster wrote to Michael Weber, PA-C, and David Witham, M.D., and Steven Towers, M.D., indicating she was surveying their willingness to provide the employee annual check-ups and x-rays, at the suggestion of the employee’s treating physician.
  All three responded that they would be willing to follow-up on the employee’s care.

In the Affidavit of Robin Peck, the adjuster indicated she informed the employee that the employer would be legally unable to pay for Dr. Bellevue’s care in Bellevue without a Board order.
  The employee filed a Workers’ Compensation Claim dated January 8, 2007, claiming medical benefits and related travel costs for continued follow-up care with Dr. Bruckner, as well as penalties.
  The employer filed an Answer dated January 21, 2007, denying that it is required to provide out-of-state medical care until ordered by the Board, and denying that any bills were outstanding.

The employee attended his follow-up appointment with Dr. Bruckner on January 17, 2007, who noted an increasing reliance on his cane over the past year and chronic hip abductor weakness, but otherwise a continued good clinical result.
  Dr. Bruckner noted that the employee objected to being forced to change physicians, and agreed he should be permitted to continue follow-up yearly for his complex medical condition.
  Dr. Bruckner wrote a letter to the employer on January 17, 2007, noting the employee has very complex problems, that the employee is not comfortable with being transferred to another physician when the Fairbanks physicians were not willing to undertake such a complex problem in the first place, and recommending the employee be permitted to continue in his care.

In a chart note on February 23, 2007, PA-C Weber indicated he had been providing care to the employee for 20 years, but clarified that he regarded Dr. Bruckner as the employee’s attending physician.
  He regarded it to be imperative that the employee be given access to his physician, and that the physician has access to the employee.
  PA-C Weber sent a copy of the note to the employer.

In a prehearing conference on February 23, 2007, the employer indicated it had paid the medical and transportation costs for the employee’s January 17, 2007 check-up with Dr. Bruckner.
  The parties agreed to a hearing on April 12, 2007, concerning the issue of whether the employer would have to provide out of state care with Dr. Bruckner for the employee’s annual follow-up visits.
  

At the hearing on April 12, 2007, the employee testified that he was sent to Dr. Bruckner because none of the local physicians were willing to undertake as severe and complicated a case as his, and that Dr. Bruckner had proven to be extremely competent and successful in his care.  He testified he had been cautioned by Dr. Bruckner that he would need to be monitored for the remnant of his life.  He expressed concern that the employer had attempted to change his treating physician without informing or consulting with him.  He testified he has always attempted to keep his expenses as low as possible during his yearly visits with Dr. Bruckner.  He testified he is already 77 years old, and the duration of his future care will obviously be limited by his age.  

At the hearing, and in his brief, the employee argued he has confidence in Dr. Bruckner, and does not know another physician he would trust with his care at this point.  He argued Dr. Bruckner performed the surgery, and has monitored and treated him consistently, and would recognize a problem if one arose.  He argued he should be allowed to continue under Dr. Bruckner’s care.

At the hearing, and in its brief, the employer noted the version of AS 23.30.095(a) in effect at the time of the employee’s injury required a Board order for treatment outside Alaska.  Although it recognized that Dr. Bruckner’s medical bills are lower than local physicians as a result of the lower medical reimbursement rate in the Seattle area, the transportation adds significant additional costs.  Therefore, it argued, it has a fiduciary duty to the tax-paying public not to provide out of state medical care to the employee until ordered to do so by the Board.  The employer also argued it is not obligated to pay transportation costs when medical care is available locally.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
MEDICAL CARE BY DR. BRUCKNER
At the time of the employee’s work injury, the Alaska Workers' Compensation Act at AS 23.30.095(a) provided, in part: 

“The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires. . . .  When medical care is required, the injured employee may designate a licensed physician inside the state to render the care except in cases where, in the judgment of the board, care or treatment or both can best be administered by the selection of another physician. . . .  

The Alaska Workers' Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's injuries and treatment.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  The Court also held the presumption of compensability under AS 23.30.120(a) specifically applies to claims for medical benefits.
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under AS 23.30.095(a).
  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).
  

The presumption of compensability attaches if the employee makes a minimal showing of a preliminary link between the claimed medical benefits and the work injury.
  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation and medical necessity.
  In the instant case, the employee’s treating surgeon testified the employee was referred to him at the University of Washington because of the extreme complexity of his septic condition, and he strongly recommends that he continue to provide annual follow-up monitoring and care for the employee’s hip replacement surgery.  The employee testified concerning his surgeon’s skill and his reliance on that skill to maintain the good result of the surgery.  We find Dr. Bruckner’s opinion and the employee’s testimony is sufficient evidence to raise the presumption of compensability for the employee’s entitlement to his initial treatment with Dr. Bruckner, as well as for his continuing care with that surgeon, as reasonable and necessary under AS 23.30.095(a).

Once the presumption attaches, substantial evidence must be produced showing the claimed medical care is not reasonable and necessary for the work-related injury.
  Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion.
 
 There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the evaluation for treatment is not reasonable and necessary; or (2) eliminating all reasonable possibilities that the evaluation for treatment is reasonable and necessary for the work-related condition.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  

Based on our review of the record, we find no evidence to indicate the employee’s surgery by Dr. Bruckner at the University of Washington was not necessary or reasonable to care for his work injury.
  We find Dr. Bruckner’s surgery is clearly compensable.
  Although Dr. Witham, Dr. Towers, and PA-C Weber all indicated they would be willing to provide follow-up care for the employee, PA-C Weber made it clear that he would not supplant Dr. Bruckner, and that the physician/patient relationship between Dr. Bruckner and the employee should be maintained.   We also note that it appears Dr. Witham and Dr. Towers had only limited information concerning the employee’s medical history or his physician/patient relationship with Dr. Bruckner.  Based on the limited information available to us, it is not at all clear that either Dr. Witham or Towers would consider the employee’s care by Dr. Bruckner not reasonable or necessary in light of all the facts of the case.  Accordingly, we do not find those opinions are substantial evidence rebutting the employee’s claim for continuing care with Dr. Bruckner.

Nevertheless, even if we should find that the opinions of Dr. Witham, Dr. Towers, and PA-C Weber provided sufficient evidence to rebut the presumption of the employee’s entitlement to the claimed medical follow-up, we would still find the employee entitled to care by Dr. Bruckner.  Once substantial evidence shows the claimed care is not reasonable and necessary for his work-related condition, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  Accordingly, we have reviewed the entire medical and hearing record.  We find the preponderance of the evidence in the available medical record, specifically the testimony of the employee and the opinions and records of Dr. Bruckner and PA-C Weber, indicate that ongoing follow-up monitoring and care by the physician who performed the surgery, and has continued to treat the employee, is reasonable and necessary for the care of his back condition.  Based on our best judgment, care or treatment or both can best be administered by his long-term treating surgeon.  We conclude the employee is entitled to the follow-up care by Dr. Bruckner under former AS 23.30.095(a).  

II.
TRAVEL COSTS RELATED TO CARE BY DR. BRUCKNER 

8 AAC 45.082(d) provides, in part:  "Unless the employer disputes the prescription charges or transportation expenses, an employer shall reimburse an employee's prescription charges or transportation expenses for medical treatment within 14 days after the employer receives . . .  an itemization of the dates of travel and transportation expenses for each date of travel."  8 AAC 45.084(c) provides that employees must use "the most reasonable and efficient means of transportation under the circumstances", and that if the employer "demonstrates" in a hearing that the employee failed to do so, we may award a reasonable rate.  In addition, 8 AAC 45.084(e) provides that employers must provide payment for “reasonable meals and lodging purchased when obtaining necessary medical treatment ….”

Above, we found continuing follow-up medical care by Dr. Bruckner in Washington is reasonable and necessary.  Based on the limited information available in the record, including Dr. Bruckner’s relatively modest fees,
 we find the employee's travel to Washington is "the most reasonable and efficient means of transportation under the circumstances".
  Under 8 AAC 45.082 and 8 AAC 4.084, we conclude that the employee is entitled to reasonable travel, meals, and lodging costs related to his ongoing care with Dr. Bruckner.   

ORDER
1.
The employer shall provide the employee medical benefits for continuing, reasonable follow-up care by Dr. Bruckner in Bellevue, Washington, under AS 23.30.095(a), as that subsection read at the time of his injury.   

2.
The employer shall provide medical-related travel costs for the employee’s continuing care with Dr. Bruckner, in accord with 8 AAC 45.082(d) and 8 AAC 45.084(c).  

Dated at Fairbanks, Alaska on April 30, 2007.
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Debra G. Norum, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of EUGENE H. BARTELS employee / applicant; v. FAIRBANKS NORTH STAR BOROUGH (SD), self-insured employer / defendant; Case No. 198412612; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on April 30, 2007.
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Kelley J. DeGabain, Admin. Clerk III
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