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ALASKA WORKERS' COMPENSATION BOARD

          P.O. Box 115512
Juneau, Alaska 99811-5512

	STEVEN J. SELEY, 

                                                  Employee, 

                                                     Applicant

                                                   v. 

PACIFIC LOG & LUMBER, LTD. ,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200019287
AWCB Decision No. 07-0110
Filed with AWCB Juneau, Alaska

on May 3, 2007


On March 15, 2007, in Juneau, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for attorney fees and costs.  Attorney Chancy Croft represented the employee.  The employer, Pacific Log & Lumber, Ltd., was unrepresented and did not appear.  Attorney Timothy McKeever represented the insurer Alaska National Insurance Company (“insurer”).  The record remained open for submission of revised billing information from
Mr. Croft.  The record closed when the Board next met on April 10, 2007.


ISSUES
Shall the Board award attorney fees and costs based on the criteria in AS 23.30.145 and 
8 AAC 45.180?


SUMMARY OF THE EVIDENCE
The recitation of facts shall be limited to those necessary to determine the narrow issue of the reasonable attorney fee to which the employee is entitled in this case.  The Board incorporates by reference the facts as detailed in our prior decision in Steven J. Seley v. Pacific Log & Lumber, Ltd., AWCB Decision No. 07-0033 (February 23, 2007).  In this decision the Board found, based upon the employee’s petition, that under the facts of the case, which included a conflict of interest between the insurer and the employer, the insurer, alone, did not have a right to require the employee to attend an evaluation with a physician of the insurer’s choosing absent a Board order.  This was an issue of first impression before the Board.  Several other legal issues were also before the Board for determination; however, the parties resolved their remaining disputes prior to issuance of the Board’s February 23, 2007 decision and order.
  These issues included whether, under the facts of the case, the employee remained involved in the reemployment process; and whether there were any legal defenses to the employee’s claim to benefits under AS 23.30.041(k).

The employee was injured on October 14, 2000, while working for the employer, Pacific Log & Lumber.  He suffered serious head injuries and underwent extensive treatment.  Alaska National Insurance Company, the insurance carrier, initially accepted the employee’s claim and paid all benefits.  

On January 10, 2006, a petition was filed by the insurer and employer seeking a finding of fraud under AS 23.30.250(b).  The insurer sought repayment of past benefits, costs and attorney fees, alleging that the employee intentionally misrepresented his condition for the purpose of obtaining workers’ compensation benefits.  The insurer’s petition sought re-payment of over $26,000.00.
  Later in 2006, the employer disagreed with the petition filed under AS 23.30.250 and questioned the insurer’s desire to reach a fair resolution of the issues in this matter.  The employer advised the insurer that the employer felt the insurer was remiss in fulfilling its obligations as the carrier.
  On May 8, 2006, Russell, Tesche, Wagg, Cooper & Gabbert withdrew as counsel for both the employer and carrier.  From that point forward, Holmes, Weddle & Barcott represented only the insurer.  The insurer continued to pay medical expenses and paid for the costs of a reemployment eligibility determination.
The parties agreed that the purpose of the partial settlement agreement was to resolve the following issues in the instant matter: (1) whether the insurer can obtain an independent medical examinations under AS 23.30.095; (2) whether the insurer can offset a prior lump sum payment of permanent partial impairment (“PPI”) benefits against AS 23.30.041(k) benefits; (3) the employee’s entitlement to reemployment benefits including eligibility, AS 23.30.041(k) stipend benefits, plan development and plan approval; and (4) whether the employee may pursue a claim for permanent total disability benefits while the rehabilitation process continues.
  The bona fide disputes between the parties were summarized in the partial compromise and release agreement as follows:

It is the position of the employee that he is entitled to past .041(k) benefits, penalty and interest, ongoing .041(k) benefits, and rehabilitation plan other reemployment benefits.  The employee also argues that the insurer does not have a right under .095 to schedule IMEs and he should not have to attend such examinations.  The claimant also contends that any offset the insurer may have been entitled to has been exhausted.  Any alternative, the employee contends the rehabilitation process should be terminated and he should become permanently totally disable.  And the employee contends he is entitled to a two-year retraining plan to be retrained to work for himself as a landscaper.

On the other hand, it is the position of the insurer that Employee is not entitled to past .041(k) benefits because he was paid his PPI in a lump sum and onset provided by law has not yet been expended.  The insurer also contends that the proposed two-year plan is not consistent with the act, cannot be approved, and a revised one-year plan is reasonable and appropriate.  The insurer also takes the position that the employee is involved in the rehabilitation process and so long as he is in a process he cannot be found permanently totally disabled.  The insurer also believes the law gives it the right to schedule IMEs under section .095.

The employee sought reemployment benefits as early as 2004.  The parties’ efforts to arrive at a plan were fraught with disagreements and disputes.  

Pursuant to the compromise and release agreement, the insurer paid the employee $75,000.00, without offset or reduction to resolve the issues listed above.  The parties agreed upon a two-year rehabilitation plan to retrain the employee to return to work in landscaping and light construction.  If the employee fails to cooperate with the plan, as defined in the plan and in AS 23.30.041(k), during the first 12 months of the plan, the employee may not file a claim for PTD benefits for two years from the date of non-cooperation and the carrier will be entitled to a refund, or credit against future benefits if not refunded, of the remaining amount of the $13,300.00 plan costs.  If the employee fails to cooperate with the plan in the sixth month, the employee will be required to reimburse the carrier three-fourths of the $13,300.00.  However, if it is determined by independent medical experts, agreed upon by the parties, that the employee is permanently unable for physical or mental reasons to proceed with the plan, no repayment shall be required.  In such an event, the employee is permitted to proceed to pursue a claim for PTD; and if the employee is found to be entitled to PTD, those benefits shall not begin until two years after the agreed plan was approved.  The parties additionally agreed that if the employee completes one year of the plan, then he cannot file a claim for PTD until after two more years have passed.  The employer, to include the employee’s parents, Steve and Lin Seley, are permitted to supplement the plan costs as they wish and are responsible for paying all plan monitoring costs.

The parties agreed that the insurer is permitted to schedule independent medical examinations pursuant to AS 23.30.095, without a Board order.  The insurer is permitted to schedule the examinations upon reasonable notice to the employee, no more often than every six months, and the insurer will have the right to exercise the rights of an “employer” under AS 23.30.041 during the life of the plan.

In addition to resolving the issues detailed in the compromise and release agreement, the insurer additionally waived its claim for relief under AS 23.30.250 and agreed to dismiss its January 10, 2006 petition, with prejudice.  

The employee did not waive entitlement to future medical benefits and related transportation benefits, nor was the right of the insurer to contest liability for medical benefits affected by the terms of the compromise and release agreement.  The employee did not waive TTD, PPI or PTD benefits, nor did he waive future claims he might have to interest, penalty, second independent medical evaluations, or attorney fees.  
The employee initially sought Mr. Croft’s representation in this matter to pursue an adjustment to his compensation rate and reinstatement of temporary total disability (“TTD”) benefits when the employee’s injury interfered with his ability to work.  Mr. Croft first became involved in November of 2003.  An adjustment to the employee’s compensation rate and reinstatement of TTD was successfully obtained and the insurer paid attorney fees to Mr. Croft in the sum of $8,495.77 in August 2004.
   

The employee provided an affidavit of attorney fees, filed by the employee’s attorney on January 11, 2007, with a supplemental affidavit filed on February 7, 2007, a second supplemental affidavit of fees filed on February 16, 2007, and a third supplemental affidavit of fees filed on March 13, 2007.  Additionally, Mr. Croft testified he spent an additional nine hours representing the employee on the day of hearing.  The affidavits and testimony itemize 216.35 hours of attorney time for attorney fees in the total sum of $64,905.00.  Mr. Croft’s time is billed at $300.00 per hour.  The affidavits itemize 119.3 hours of paralegal time, billed at $100.00 per hour, for paralegal fees of $11,930.00.  Adjusted, itemized costs, including witness fees, deposition fees, court reporter fees, long distance, faxes, messenger fees, airfare, car rental, legal research, copies and postage, total $5,325.74.  The insurer has paid attorney fees, to date, in the sum of $8,495.77.

Mr. Croft shared that when traveling to Juneau for hearing on two occasions, one in January and one in March, 2007, he spent nine hours on each day on behalf of the employee from portal to portal.  Of these nine hours, four hours are spent in travel.  Of these four hours of travel, Mr. Croft indicated he spent two hours during each trip preparing for presentation to the Board.  

THE PARTIES’ ARGUMENTS

A. Insurer’s Arguments

The insurer argues that the employee did not prevail on all issues and, therefore, full fees should not be awarded by the Board.  The insurer argues that the employee filed a number of claims in this matter upon which he did not prevail.  Further, the insurer argues that the employee did not prevail on all issues resolved by the Board.  

The insurer points to the employee’s December 4, 2006 claim seeking a determination that the prior lump sum PPI payment could not be offset against any .041(k) that was owed.  This issue was not decided by the Board, and the insurer maintains that the settlement reached by the parties does not pay .041(k) for the entire time that the employee was involved in the rehabilitation process.  The insurer asserts that while the settlement resolved the issue of reemployment benefits, it does not result in the employee getting all the benefits he was seeking.

The insurer makes similar arguments with regard to the employee’s November 9, 2004 claim seeking a determination that he was entitled to TTD from August 26, 2004 and continuing, and his September 22, 2006 claim seeking TTD from October 2, 2005 and continuing.  The insurer asserts that the settlement did not result in the employee receiving TTD for either of these periods.

With regard to the employee’s September 22, 2006 and November 20, 2006 claims seeking a determination that the reemployment process should be terminated, the insurer argues that the settlement agreement resulted in the exact opposite.  Specifically, that the employee agreed to participate in a two-year reemployment plan agreed upon by the parties.

Finally, the insurer points to the employee's claim seeking a determination that he be found permanently totally disabled.  The insurer asserts that this issue required the parties to expend considerable amounts of resources to locate former doctors, to speak to doctors and other experts to prepare them to testify and prepare for hearing.  The insurer argues that because this issue is not resolved, but rather deferred pursuant to the compromise and release agreement, the employee has not prevailed upon this issue and, therefore, an award of attorney's fees should be discounted.

The insurer does not argue that no fee should be awarded.  However, it does contend that the employee in this case did not prevail on all issues; that the Board did not award him all the relief 
he sought; and that the compromise and release agreement did not resolve some issues, which may be litigated in the future.

The insurer recognizes that this case involved some issues of first impression; however, it asserts that the principal issues are whether the employee should continue in the reemployment process or, rather, if the process should end and a determination of his permanent total disability be made.  The insurer emphasizes that the case involved only a single deposition of the employee; there was only one hearing; and that the parties are able to agree on a number of issues, including the issue of compensation rate adjustment in 2004, resuming TTD in 2005, and the employee’s remunerative wage in 2006.  The insurer asserts that the length of time the services were provided appears to be longer than they in fact were.  The insurer contends that litigation began in late summer of 2006, when issues surrounding the rehabilitation plan began; and issues noted in the prehearing conference summary of December 21, 2006, were raised in 2006.  The insurer asserts that litigation occurred over a seven or eight month period.  The insurer argues that the nature and complexity of the services provided by the employee's attorney do not justify a full fee in excess of $74,000.00.

The insurer acknowledges that this case does involve significant benefits; however, asserts that most of the issues were not resolved by the Board, or at all.  Further, the insurer asserts that while the employee's attorney obtained significant benefits for the employee, he did not obtain all benefits that were at issue.  Consequently, the insurer argues that full fees should not be awarded.  The insurer argues that the law does not permit a full award of the magnitude requested by the employee under the facts of this case.

Finally, the insurer argues that the Board should reduce the fees by some significant portion to eliminate charges that were clerical in nature or otherwise not appropriate.  Specifically, the insurer contends that Mr. Croft’s time spent driving and flying to and from Juneau was not time actually working on the employee's file and fees for such time should not be permitted.

B. Employee’s Arguments
The employee maintains this was a complex case starting with a life-threatening injury in October of 2000, which involve both factual and legal issues.  The employee contends that the only issue decided by the Board was one of first impression in Alaska workers’ compensation litigation and the Board decided it in the employee's favor.  

Additionally, the employee maintains this is not a typical case, as the employee's parents, Steve and Lin Seley, are the owners of Pacific Log and Lumber, the employee's employer at the time of his injury.  The employee asserts that even before the insurer filed a fraud petition against the employee, the Seleys were dissatisfied with the way the insurer was handling the claim; consequently, as a result of a conflict between the employer and the insurer, the insurer retained new counsel, Holmes, Weddle and Barcott, and offered to pay for a different attorney to represent the employer.

The employee contends that he sought rehabilitation benefits as early as 2004.  Further, the employee asserts that the injury may eventually permanently disable him.  Despite a 32 percent permanent whole person impairment, the employee wants to work and asserts that it was only after the insurer objected to the plan he wanted and prevented its implementation in 2006, that he filed a claim for PTD.  He maintains that he eventually obtained the rehabilitation plan he wanted in the compromise and release agreement negotiated by his counsel.  In the same compromise and release agreement negotiated by the employee's counsel, the insurer dismissed its petition for a finding of fraud and repayment of more than $26,000.00, with prejudice.  Further, under the terms of the compromise and release agreement, the employee has not waived his right to assert future claims for TTD, PPI, PTD, or any other compensation benefit.  The employee has not waived his right to future interest, penalty, second independent medical evaluations or attorney fees.  The insurer remains responsible for the medical benefits the employee is entitled to under the Act.

The employee asserts that in order to ensure that competent counsel will be available to furnish legal services to injured workers in the future, the Supreme Court has approved attorney fee awards in excess of the fee that the attorney would have earned had he been employed on an hourly basis.
  Further, the employee asserts that high fee awards for successful claims are necessary for an adequate overall rate of compensation when counsel’s work on unsuccessful claims is considered.
  

The employee’s claim for attorney’s fees is made under AS 23.30.145(b), asserting this is based upon the insurer’s refusal to pay, which constitutes a controversion in fact.  The employee encourages the Board to base its determination upon the statutory and regulatory provisions of the Act, AS 23.30.145 and 8 AAC 45.180, in addition to the Alaska Bar Association’s provision, Alaska Bar Association Rule 1.5 of Professional Conduct, which sets establishes the factors to be considered in determining the reasonableness of attorney fees.  Pursuant to the Bar Rule, the employee contends additional factors to be considered in determining the reasonableness of attorney fees are (1) the time and labor required, the novelty and difficulty of the question involved, and the skill requisite to perform the legal service properly; (2) the likelihood that the acceptance of the particular employment will preclude other employment by the attorney; (3) the fee customarily charged in the locality for similar legal services; (4) the amount involved and the results obtained; (5) the time limitations imposed by the client or by the circumstances; (6) the nature and length of the professional relationship with the client; (7) the experience, reputation, and ability of the attorney performing the services; and (8) whether the fee is fixed or contingent.

The employee argues that because claimant’s attorney’s fees are contingent in workers’ compensation cases, it is important to so recognize since the objective of awarding attorney’s fees is to ensure that competent counsel are available for injured workers.  To support this contention, the employee cites Wise Mechanical v. Bignall,
 in which the Supreme Court found, “This objective will not be furthered by a system in which claimants’ counsel could receive nothing more than an hourly fee when they win while receiving nothing at all when they lose.”

The employee reminds the Board of the results obtained by his attorney in his case.  Specifically, after a year of litigation and delay, the employee obtained the rehabilitation plan he wanted.  The employee maintains that obtaining rehabilitation is an important benefit and justifies an award of attorney fees;
 and that alone justifies the fees sought in the instant matter.  However, the employee asserts his attorney obtained two other benefits as well.  Namely, based upon the insistence of Mr. Croft, the insurer’s petition for fraud was withdrawn by the insurer, with prejudice, as a term of the compromise and release agreement.  The employee contends this occurred only after an investigator for the Division of Insurance determined the employee had not committed fraud and the insurer did not withdraw its petition; and that even after the District Attorney refused to prosecute and closed its file, the insurer maintained its petition; and even after Mr. Croft requested on the employee’s behalf that the petition be withdrawn on January 8, 2007, the insurer refused to withdraw its petition.  The employee asserts that saving his reputation was priceless.

Finally, the employee asserts that both the Act and the insurance code require prompt payment by the insurer of all amounts it admits are owed.  The employee argues that because the insurer has paid nothing for the legal services rendered by Mr. Croft and his law offices to obtain reemployment benefits and rehabilitation the employee desired and securing dismissal of the fraud petition the insurer filed against him, a penalty on the undisputed value of the services rendered is appropriate.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
ATTORNEY FEES AND COSTS

Under AS 23.30.260, if an attorney representing a workers’ compensation claimant receives a fee that is not approved by the Board or the Court, the attorney is guilty of a misdemeanor.  Further, the statute provides that upon conviction, the attorney may be punished through a fine of up to $1,000.00 or imprisonment for up to a year, or both.  

AS 23.30.145 states, in pertinent part:

(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .

(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

The employee is seeking actual attorney fees under AS 23.30.145(b). The Alaska Supreme Court noted in Williams v. Abood
 as follows: 

We have held that awards of attorney's fees under AS 23.30.145 "should be fully compensatory and reasonable, in order that injured workers have competent counsel available to them."  However, this does not mean that an attorney representing an injured employee in front of the board automatically gets full, actual fees.  We held in Bouse v. Fireman's Fund Insurance Co. that an employee is entitled to "full reasonable attorney's fees for services performed with respect to issues on which the worker prevails." (Footnote omitted) 

The Board’s regulation 8 AAC 45.180(d) requires a fee awarded under AS 23.30.145(b) be reasonably commensurate with the work performed.  It also requires that the Board consider the nature, length and complexity of the services performed, as well as the amount of benefits involved.  In our awards, the Board attempts to recognize the experience and skills exercised on behalf of injured workers, and to compensate the attorneys accordingly.

Further, the award of attorney fees and costs must reflect the contingent nature of workers’ compensation proceedings. 

As we have noted, the objective of awarding attorney's fees in compensation cases is to ensure that competent counsel are available to represent injured workers.  Wien Air Alaska v. Arant, 592 P.2d at 365-66.  This objective would not be furthered by a system in which claimants' counsel could receive nothing more than an hourly fee when they win while receiving nothing at all when they lose.
 

The Alaska Supreme Court, in Bouse v. Firemans’ Fund,
 has recognized that it is appropriate to award less than a full fee when a claimant prevails on only some of the issues in the case.  

Based on our review of the record, we find the employee’s attorney has successfully obtained a benefit for the employee.  Further, we find the insurer agrees that the employee is entitled to a reasonable attorney fee; however, the insurer and employee dispute what is reasonable under the facts of this case.  The Board concludes we may award attorney's fees under subsection 
AS 23.30.145(b).  
We find the insurer vigorously disputed the rehabilitation plan developed by Rehabilitation Specialist Mazarka.  We find the insurer disputed the plan based upon the fact that the cost of the plan exceeded $13,300.00, the maximum amount an insurer is required to pay under 
AS 23.30.041.  The Board finds, however, that that Rehabilitation Specialist Mazarka considered the fact the plan costs were in excess of $13,300.00 and dealt with provision of the excess costs in the plan by means other than payment by the insurer.  Further, the Board finds that the employee and the employer both agreed to fund the additional plan costs in excess of $13,300.00.  Despite the plan developed by Rehabilitation Specialist Mazarka and the assurances from the employee and the employer, the Board finds the insurer continued to oppose the plan.  The Board finds this continued opposition required the employee’s attorney to consider other approaches and alternative theories to pursue benefits for the employee.  However, the Board finds, based upon testimony given by the employee’s father, Steven Seley, at the January 16, 2007 hearing, that the employee’s mental health was dependent upon him returning to some form of work.  The Board finds Mr. Seley feared his son was giving up his will to live, teetering on disaster, if resolution of the issues surrounding the employee’s workers’ compensation case and entitlement to reemployment benefits were not resolved.  Mr. Seley testified that the most important thing for his son’s well being was for him to be able to work.  The Board found Mr. Seley credible.

The Board finds Mr. Croft’s involvement in this case substantially assisted in the recovery of reemployment benefits for the employee, in addition to withdrawal of the insurer’s petition for a finding of fraud under AS 23.30.250, with prejudice.  The Board finds based upon the insurer’s staunch resistance to approval of the rehabilitation plan developed by the rehabilitation specialist, the case became increasingly more complex.  As such, the Board finds Mr. Croft was required to develop alternative theories for recovery of benefits for the employee and that the alternative theories, therefore, had to be pursued.  The Board finds that when the insurer adopts an approach to a claim, which requires the employee to pursue different avenues and alternative theories of recovery, the employee should not be penalized through a reduction of attorney fees based upon an assertion that the employee did not prevail on all issues before the Board.  

The Board finds Mr. Croft’s representation of the employee was instrumental in the settlement reached by the parties.  Additionally, the Board finds reemployment benefits to be a very valuable, considerable benefit to the employee; and more so in this case considering the employee’s fragile mental condition and the value placed upon work by the employee and his family.  We find Mr. Croft was a strong and effective advocate for his client.    

Further, the Board finds Mr. Croft’s representation was essential to the insurer’s withdrawal of its petition under AS 23.30.250, with prejudice, for a finding that the employee made false or misleading representations for the purpose of obtaining benefits under the Act.  The insurer’s petition sought reimbursement of the cost of benefits the employee obtained, in addition to reimbursement of the costs and attorney fees expended by the insurer in pursuing the petition.  The Board finds the insurer’s withdrawal of the petition, with prejudice, is of tremendous value to the employee.  The Board finds the employee has maintained his reputation and will not be faced with reimbursement of over $26,000.00.  

The Board finds that based upon the compromise and release agreement, the employee has not waived his right to assert future claims for TTD, PPI, PTD, or any other compensation benefit; he has not waived his right to future interest, penalty, second independent medical evaluations or attorney fees; and the insurer remains responsible for the medical benefits the employee is entitled to under the Act.

The Board finds this case is unusual based upon the conflict between the insurer and employer and involved both legal and factual issues.  We find that the only decision decided by the Board in this case was a legal issue of first impression and that the employee prevailed.  We find, based upon the employee’s attorney’s experience and expertise, he was able to successfully represent the employee’s position on this issue of first impression.  The Board found Mr. Croft’s presentation to be of great assistance to the Board.
Accordingly, the Board concludes the employee is entitled to receive payment of attorney fees, as well as the costs for obtaining the benefits.
  

Mr. Croft testified and the employee submitted affidavits of itemized attorney fees at $300.00 
per hour, totaling $64,905.00; paralegal fees at $100.00 per hour, totaling $11,930.00; and costs, after revision, in the sum of $5,325.74.  The insurer objects to the affidavit of attorney fees and costs, contending that the employee is not entitled to full attorney fees, as he did not prevail on all issues.  Further, the insurer opposes inclusion of paralegal time at $100.00 per hour for tasks typically performed by secretaries.  Finally, the insurer objects to time itemized by Mr. Croft calculated from portal to portal when Mr. Croft traveled to Juneau for hearings.  

The Board has examined the entire record for this case, including all affidavits and supplemental affidavits of attorney fees.  The Board shall order the employer to pay attorney fees in the total sum of $60,519.75, paralegal fees in the sum of $11,333.50, and costs in the sum of $5,325.74.

The Board has deducted four hours of attorney time to account for the travel time in which 
Mr. Croft was not working on the employee’s behalf.  Additionally, the Board finds reduction of the remainder of the attorney fees by five percent accounts for the unsuccessful prosecution or resolution of the employee’s September 22, 2006 claim for TTD benefits.  We have reduced the paralegal costs by five percent to account for time spent by the paralegal in clerical functions and the unsuccessful prosecution or resolution of the employee’s September 22, 2006 claim for TTD benefits.  We find the employee’s itemized costs are reasonable.  We find all other issues upon which the employee did not prevail were raised as alternative theories of recovery of benefits if the employee’s rehabilitation plan could not be approved.  We conclude that the employee should not be penalized in our award of attorney fees and costs for raising alternative theories for recovery.

We conclude that an award of attorney fees and costs in the total amount of $77,178.99 is reasonable and appropriate in this case under AS 12.30.145 and 8 AAC 45.180.


ORDER

The employer shall pay the employee $77,178.99 in attorney fees and legal costs, under 
AS 23.30.145(b).  
Dated at Juneau, Alaska on May 3, 2007.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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� Partial Settlement Agreement approved by the Board on 2/26/07.
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� Id., at 6.


� 1/11/07 Affidavit of Fees Only.  See also, 3/13/07 Hearing Brief on Issue of Attorney Fees, Chancy Croft.


� The employer relies upon Lopex v. Q-1 Corporation, AWCB Decision No. 05-0259 (October 6, 2005) (award of full costs and one-third of fees was appropriate for partially successful claimant); Gallo v. Host Marriott Services, Corp., AWCB Decision No. 04-0251 (October 22, 2004) (award of 50 percent of fees was appropriate); Harcourt v. K-C Corporation, AWCB Decision No. 04-0226 (September 23, 2004) (award of limited fees for partial success); Shaevitz v. Rural Alaska Community Action, AWCB Decision No. 02-0001 (January 3, 2002) (on reconsideration, Board affirmed award of 75 percent of actual fees where the employee prevailed on most but not all issues); Cowgill v. State of Alaska, AWCB Decision No. 01-0099 (May 10, 2001) (aff’d on remand, AWCB Decision No. 02-0252 December 5, 2002)) (will not award full fees where the employee was not successful in all issues litigated).
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