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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	BRIAN L. BENSTON, 

                                                  Employee, 

                                                     Applicant

                                                   v. 

MARSHCREEK LLC,

                                                  Employer,

                                                   and 

ZURICH AMERICAN INS. CO.,

NOVAPRO RISK SOLUTIONS, 

                                                  Insurer,
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	INTERLOCUTORY

DECISION AND ORDER

AWCB Case No(s).  200602031, 200614631
AWCB Decision No.07-0116

Filed with AWCB Anchorage, Alaska 

on May 8, 2007


On April 17, 2007 at Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) began the hearing on the employee’s claim for TTD, PPD (when rated), re-employment benefits, penalty, interest, attorneys’ fees and costs, and penalty under AS 23.30.070.  The employee appeared and was represented by attorney Robert Rehbock.  The employer, insurer, and its adjuster (“employer”) were represented by attorney Robert Bredesen.  The hearing was continued to April 18, 2007, to receive the testimony of Stephen Fuller, MD, and is currently continued to May 30, 2007.  Before the April 17 hearing, the employee filed an Amended Workers’ Compensation Claim and a number of pre-hearing petitions addressing certain procedural matters.  The employer also filed a petition to exclude certain expert witness evidence.  We issue this decision and order to memorialize our oral orders and to decide those pending petitions not yet decided, in aid of the parties’ further presentation of evidence at the continued hearing.

ISSUES
I. Should the hearing be bifurcated to hear only the employee’s claim of entitlement based on the “ischemic injury” before hearing evidence regarding the “laceration injury,” where employer has raised intoxication and assault defenses under AS 23.30.235, and other affirmative defenses, to both injuries?

II. Should the Board exclude the testimony of Stephen J. Fuller, MD for employer’s failure to deliver Dr. Fuller’s report until April 13, 2007, or for any other ground raised in the employee’s petition to strike?

III. Should the Board exclude the testimony of Joseph R. Champagne under Alaska Rule of Evidence 702?

IV. Should the Board hold the record open for deposed witnesses to review the transcripts of their depositions, provide amended answers, and sign the transcripts?

SUMMARY OF THE EVIDENCE

FACTS AND PROCEDURAL HISTORY

The following recitation of facts is limited to those necessary to resolve the issues listed above.  The following facts appear not subject to dispute.

The employee has been employed to perform work as an electrician for the employer, at times assigned to work in remote communities unconnected by road to other communities in Alaska.  The employee and his assistant Robert Daniel “Danny” Wilson were assigned to install an electrical line, fixtures and a winch on a dock located in Nelson Lagoon, Alaska.  Nelson Lagoon is not connected by road with any other community.  It is located on the northwestern coast of the Aleutian Peninsula, approximately 75 air miles northeast of Cold Bay, Alaska and approximately 570 air miles southeast of Anchorage, Alaska.  The employee and Danny Wilson were lodged, at the employer’s expense, at the Tides Inn.  

While off shift, at approximately 11:15 pm
 on August 8, 2006, the employee’s right arm came in contact with glass from a door of the Tides Inn.  Broken glass severed the radial artery of the employee’s right arm.  At the time of injury, Nels Wilson and the employee were located on opposite sides of the door, though their exact location relative to each other is in dispute.

At least two other persons besides the employee were present during this episode, Nels Wilson and Danny Wilson.
  Bystanders attempted to apply a belt around the employee’s upper arm as an emergency tourniquet.  The employee received attention from Senta Lockett, community health aide, and co-worker Melinda Johnson.  The health aides removed the emergency belt tourniquet, applied gauze 4x4 pads, direct pressure, and pressure dressings (“ACE” bandages).  The employee was then transported from the Tides Inn by gurney via the clinic’s ambulance to the Nelson Lagoon Clinic, where he awaited further transport.  A nurse (Rose Grafius, RN) arrived at Nelson Lagoon from Cold Bay at approximately 7:15 am on August 9, 2006 to assess the employee. Nurse Grafius and the employee were transported by small plane from the Nelson Lagoon clinic to a clinic at Cold Bay.
  The Lifeguard Alaska Air Ambulance personnel received the employee at Cold Bay at approximately 9:25 am on August 9, 2006.
  The employee was delivered to Providence Alaska Medical Center in Anchorage at approximately 11:50 am.
  Surgery to repair the severed artery and other wounds began at approximately 6:30 pm on August 9, 2006.

In addition to the arterial laceration, the employee was ultimately diagnosed with ischemia, compartment syndrome and onset of tissue death in the right arm.
  Following subsequent treatment, the employee’s right arm was amputated at the elbow joint, a “right elbow disarticulation.”  The date of the disarticulation surgery was August 22, 2006, fourteen days after the original laceration.
  The employee, prior to injury, was right-hand dominant.
 

An initial report of injury (“ROI”) attached to an Entry of Appearance of Counsel, was filed with the Board on September 6, 2006.
  This ROI was not signed by either the employee
 or an agent of the employer, and listed the title of the author as “Associate Client Executive for Marsh.”  The ROI asserts “EE was injured in an after hours altercation and has a severed artery.”  In the block for description of the body parts affected, the form reads “Insufficient Infor. To Id Severed artery on unknown area.”
  A second ROI, unsigned by the employee but signed by G.A. Randall as HSE Advisor of the employer, its insurer, and/or its adjustor, was filed on September 22, 2006 by the Juneau office of the Board.  This second ROI was assigned the case number AWCB 200614631.
  The second ROI incorporated by reference a one-page statement on the letterhead of Marshcreek Technical Services, identified as a division of Marshcreek LLC.  The statement is unsigned but contains the name and contact information for Daniel J. Roberts, project manager.
  This one-page summary, dated August 11, 2006, describes an altercation between the employee and an unnamed “bush pilot,” during which the employee’s arm “went through this window resulting in deep cuts to his arm.”  The second ROI described the injury as “right arm laceration cutting artery,” does not mention the amputation, and the attachment (attributed to Dan Roberts) dated August 11 also does not mention the amputation, but instead states “[h]is prognosis is uncertain, although the surgeon did state he currently believes the main nerve is undamaged, but he did add that only time will tell.”  A controversion notice (dated August 18, 2006) was also filed with the Board on September 22, 2006.  This controversion notice raises the defense of assault under AS 23.30.235(1).

Following entry of appearance by his counsel on September 25, 2006,
 the employee through counsel filed a Workers’ Compensation Claim, seeking “TTD, PPI when rated and reemployment eligibility request, together with penalty, interest, costs and fees.”  The Claim also sought a 20% penalty under AS 23.30.070.
  Following a Corrected Entry of Appearance,
 the employer filed its Answer to Employee’s Workers’ Compensation Claim, which raised an intoxication defense, an assault defense, and other affirmative defenses.
  At the same time, the employer filed a second Controversion Notice, also raising the intoxication and assault defenses.
 

The employee filed an Affidavit of Readiness for Hearing (“ARH”) regarding his September 22, 2006 claim, stating “[d]efenses raised does [sic] not apply as proximate cause of injury is remote cite [sic] and increased risk associated with it, see Gibbs v. Parker Drilling International, AWCB D&O 02-0164, August 21, 2002 & Mahoney v. Trident Seafoods, Inc., AWCB D&O 03-0001, January 2, 2003.”

The employer filed an opposition to the ARH,
 and a pre-hearing conference set for November 29, 2006 was noticed to the parties.
  Over the objection of the employer’s counsel, a hearing date of April 17, 2007 was selected.
   The pre-hearing conference summary identified as issues for the April 17 hearing all issues raised in the employee’s Workers’ Compensation Claim that had been previously filed on September 25, 2006.
  Witness lists were required to be filed in accordance with 8 AAC 45.112.
   The board has no record of an objection being filed to the Pre-Hearing Conference Summary issued after the November 29 pre-hearing conference.

The employee requested a re-employment benefits evaluation under AS 23.30.041(c),
 to which the employer objected due to its controversion based on affirmative defenses.
  Based on the employer’s controversion of all benefits, the Reemployment Benefits Administrator’s designee declined to refer the employee for eligibility evaluation “until the insurer accepts your claim or until the Alaska Workers’ Compensation Board hears your claim and overturns the denial.”

The employee filed an Amended Workers’ Compensation Claim identifying two separate injuries, referred to as a “radial artery laceration” and an “ischemic injury,” and recited that the claimant no longer seeks “coverage” for the laceration but “claims medical and compensation benefits out of this second injury,” citing to the results of deposition of two medical witnesses (Drs. Kornmesser and McCall) that “it was this second injury rather than the laceration that caused the loss of [the employee’s right] arm.”
  The employee filed a Report of Injury which distinguishes a laceration injury and an ischemic injury.

On March 7, 2007, a paralegal for the employee’s counsel filed a Request for Conference.
  Responding to this request, a second Pre-hearing Conference was set for April 4, 2007 by letter notice dated March 14, 2007.

The employee filed two petitions on March 8, 2007: one to amend the date of injury from August 8, 2007 to August 9, 2007, asserting that the “ischemic injury” was caused solely and proximately by the “delay of proper medical care and for which the employment’s remote site was the important and only substantial factor;”
 and one to “consolidate dates of injuries,” stating that “hearing both cases together would provide a speedier remedy if consolidated.”

The employer filed its Answer to Employee’s 03/06/07 [sic] Petition to Consolidated Claims
 and 03/06/07 Petition Regarding the Scope of Issues for the Hearing Scheduled on 04/17/07, stating non-opposition to consolidation but expressing perplexity at the filing of a third ROI
 “as the claim filed in September 2006 encompassed the employee’s injury so as to include the amputation of his arm.”  This Answer stated that “the employer does not object to the employee’s petition to have all issues heard at the hearing scheduled for April 17, 2007,” and that the “employer disputes several factual allegations contained in the petition, particularly those discussing the opinions of Dr. Kornmesser and Dr. McCall.”
  The employer also filed another Controversion Notice that specifically raised the assault and intoxication defenses, contested that the “ischemic injury” did not “arise out of or in the course and scope of employment,” and asserted that review of a claim for re-employment benefits eligibility evaluation is premature in absence of an employee request under 8 AAC 45.510(a).
  The employer also filed an Answer to Employee’s Workers’ Compensation Claim essentially echoing its March 13, 2007 Controversion Notice.

A notice confirming the April 17, 2007 hearing was served on the parties on March 16, 2007.

At the second pre-hearing conference, the issues were confirmed to be the same for hearing as established in the first pre-hearing conference summary.  The parties stipulated to consolidation of AWCB cases 200602031 and 200614631, with filings for both cases to be made for AWCB 200602031.
  The board has no record of an objection being filed to this second Pre-Hearing Conference Summary.

The employer filed its Employer’s Witness List on April 9, 2007, listing (among others) Brent Burton, MD and Stephen Fuller MD as potential witnesses.
  The employer’s description of the subject matter and substance of Dr. Fuller’s expected testimony was:

“Dr. Fuller may be called to testify in person regarding his opinion in reference to the employee’s injury and condition.”

Dr. Fuller’s report is based on a review of medical records only; Dr. Fuller did not personally examine the employee prior to the April 17 hearing.
  

The employee filed his Employee’s Witness List on April 10, 2007, listing (among others) Joseph R. Champagne as an expert witness.  The employee filed his Employee’s Hearing Brief on April 13, 2007, with attached exhibits, including Exhibit 42, a report co-authored by Joseph R. Champagne and Alan C. Topinka.

The employee filed a Petition to strike Stephen Fuller, MD from the employer’s witness list “for failure to provide Dr. Fuller’s IME report, failed to provide Dr. Fuller for cross-examination and failure to provide substance of witness’s [sic] expected testimony at hearing on 04/17/07.”
  Employee’s counsel asserted at hearing, without refutation, that Dr. Fuller’s report was first received by him on April 13, 2007, four (4) days prior to the hearing and five (5) days prior to Dr. Fuller’s testimony on April 18, 2007.  Dr. Fuller’s report, attached as Exhibit W to the Employers’ Hearing Brief, is dated April 10, bears facsimile transmission markings suggesting it was received by employer’s counsel at 4:53 pm on April 12, 2007.
  The employee filed a second petition seeking an order to hold the record open “to permit the completion of review and signatures” of witnesses who had been deposed.

The employee filed a third petition, seeking an order that the Board “retain jurisdiction on the laceration claim 2006-02031 and hear, conclude and determine the ischemic injury claim #2006-14631 only,” citing 8 AAC 45.074(b)(1)(I), (J), and (L), and to “leave the record open on laceration claim #2006-02031 only open [sic] to receive additional evidence with regard to any evidence or argument relating that [sic] laceration claim pursuant to 8 AAC 45.122(m) [sic].”

The employee filed a Request for Cross-Examination of Dr. Fuller, and his counsel did in fact cross-examine Dr. Fuller at the second day of the hearing, on April 18, 2007.

The employer filed a Petition to exclude the report and testimony of Joseph R. Champagne on the grounds his testimony would not be aided by this evidence, citing Alaska Rule of Evidence 702(a).

The parties have engaged in significant discovery.  Transcripts of fifteen (15) witnesses have been filed with the Board, for depositions taken between October 2006 and April 5, 2007.  Of these, only one witness has signed an edited transcript, one witness has submitted edits but has not signed the transcript, and two witnesses have affirmatively waived their right to review and edit the transcript.  Thus eleven witnesses as of April 17, 2007 had not either affirmatively waived signature, or reviewed and signed the transcripts of their depositions.
  Of the transcripts submitted, nine (9) bear original certifications by the court reporter.
  Thus six (6) transcripts lack a court reporter’s certificate, or the certificate provided is a photocopy rather than an original.
  Substantial amounts of medical records have been filed with the Board, which appear to be 3 inches thick, or approximately 1000 pages.  

The parties through counsel stipulated at the outset of the hearing on April 17, 2007 that the record may be left open for the witnesses to review the transcripts, provide any edits, and sign the transcripts of their deposition.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. The Board declines to bifurcate the proceeding

AS 23.30.135 provides in pertinent part:  

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

8 AAC 45.070 provides, in part:


(a) Hearings will be held at the time and place fixed by notice served by the board  under 8 AAC 45.060(e).  A hearing may be adjourned, postponed, or continued from time to time and from place to place at the discretion of the board or its designee, and in accordance with this chapter.

 (g) Except when the board or its designee determines that unusual and extenuating circumstances exist, the prehearing summary, if a prehearing was conducted and if applicable, governs the issues and the course of the hearing.

It is within the Board’s discretion as to whether to bifurcate issues for hearing, in the interest of economy and fairness.
  The employee’s petition to bifurcate presumes that two separate case numbers were assigned to this matter because of the employee’s position of there being two separate injuries, a “laceration injury” and an “ischemic injury.”  This is incorrect.  As recited above, two case numbers were assigned by the Board because of two separate reports of injury being filed by the employer, or its counsel.  These reports did not identify an amputation, and essentially describe the same injury as “severed artery” and “laceration.”  The third report of injury, filed by the employee, was not assigned a new case number, and in any event the parties subsequently stipulated to consolidate.  The employee had undergone the disarticulation surgery at the time of filing of all three reports of injury.  Thus this is not a situation where two separate case files have been established because of two distinct reports of injury. 

More important, however, is the fact that the employer has raised affirmative defenses, including intoxication and assault defenses, to the employee’s characterization of a “second injury,” also described by the employee as the “ischemic injury.”  It is undisputed that, within minutes of the initial laceration, the employee was placed in the care of medically-trained personnel, continuously until his arm required amputation on August 22, 2006.  Ordinarily, of course,  

“harm suffered during medical treatment of a compensable injury is considered a consequence of the original injury, as opposed to a new, separate injury.”

The employee appears to be arguing the converse, that the ischemia occurred due to the remoteness of the work site, and therefore a “second” injury has occurred sufficient to break the causal chain of the intoxication, assault, or scope of work defenses (assuming those were to be proven).  Employee cites no legal authority with similar circumstances to support his position.
  The employer’s position seems to be that the results of conduct of medical personnel after the employee came under their care are nothing more than complicating sequellae of an initial injury, that medical malpractice can occur proximally to as well as within a medical hospital, and that if the initial injury is not compensable, then neither are the results of the complicating sequellae.

We find that the allegations of fact relating to the affirmative defenses raised as to the claimed “ischemic injury,” especially those based on a claim of intoxication or assault, are so intertwined with the facts relating to what the employee has defined as the “laceration injury” as to be inseparable, and that it would be unwieldy to the parties and unfair to the employer to bifurcate this matter.  If anything, bifurcation might be appropriate to hear and decide first the employer’s affirmative defenses, since they may be dispositive,
 but we understand from the employee’s bifurcation petition that he wants to avoid the Board reaching the intoxication or assault defenses at this time.  However, because of the employer’s pleading, we do not see how the Board can avoid addressing the factual allegations surrounding those defenses.

Second, we find that there has not been a showing of unusual and extenuating circumstances on the present record to veer from the issues for hearing as defined by the Pre-Hearing Conference Summary.  The employee never filed any objection to either of the summaries, although it was quite clear from the documents filed of record that the employer is asserting affirmative defenses to the second “ischemic injury” allegation, and the hearing set back in November 2006 based on the employee’s Affidavit of Readiness was clearly to embrace all issues raised in the employee’s September 22, 2006 claim.  The filing of an amended claim did not act to change the procedural poster of the case as set for hearing, which encompasses the factual and legal allegations of the employee’s amended claim as well.

Third, we find that the employee will not be well-served by litigation of this matter on a piece-meal basis.  If his claim is compensable, the employee is entitled to and undoubtedly needs re-employment benefits, having lost function in his dominant upper extremity.  We note the employer is disputing compensability of all benefits, including re-employment benefits.  Eight months have passed since the disarticulation surgery.  Accordingly, the employee is entitled to, and needs, as speedy a resolution of as much of this dispute as is possible, within the bounds of due process for the parties.  

Although we do not presume to find on the current record that the employee is eligible for re-employment benefits, we do believe under the facts adduced thus far that the employee appears to have a very high likelihood of needing vocational rehabilitation services.  It is worth noting that an eligibility evaluation under AS 23.30.041(c) is required to proceed, without request from the employee or employer, if the employee has been unable to return to his former employment for ninety (90) consecutive days after August 22, 2006.
  Under previous interpretations of former AS 23.30.041(c), affirmative defenses raised specifically questioning compensability may have the effect of forestalling re-employment benefits until compensability is resolved. 
  The 2005 revision of AS 23.30.041(c) was accompanied by a renewed legislative expression of the need to speed up the vocational rehabilitation process.
  The Alaska Workers Compensation Appeals Commission has noted the substantive requirement that an employee “must have a compensable permanent impairment to be eligible for reemployment benefit.”
  Thus, to the extent that bifurcation delays complete determination of compensability, the employee’s objective of quickly obtaining re-employment benefits, and other benefits, will be frustrated by bifurcation.  The Commission has vacated and remanded when a Board decision fails to address the full merits of a case.
  Thus although we believe bifurcation may be appropriate on particular issues and in particular cases, we find bifurcation based on the employee’s petition would not be appropriate here.

For these reasons, the employee’s petition to bifurcate is denied and dismissed.

II. The Board declines to exclude the testimony and report of Stephen J. Fuller, MD but orders his subsequent deposition by the employee

AS 23.30.155(h) provides, in part:

The board may upon its own initiative at any time in a case in which . . . right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

8 AAC 45.054 provides, in part:

(a) The testimony of a material witness, including a party, may be taken by written or oral deposition in accordance with the Alaska Rules of Civil Procedure. . . . The party seeking to introduce a witness' testimony by deposition shall pay the initial cost of the deposition. 

(b) Upon the petition of a party, the board will, in its discretion, order other means of discovery. 

* * *

(d) A party who refuses to release information after having been properly served with a request for discovery may not introduce at a hearing the evidence which is the subject of the discovery request. 

8 AAC 45.074(b)(1)(I) provides:

(b) Continuances or cancellations are not favored by the board and will not be routinely granted. A hearing may be continued or cancelled only for good cause and in accordance with this section. For purposes of this subsection: 

(1) Good cause exists only when 

* *  *

(I) the board determines that despite a party's due diligence in completing discovery before requesting a hearing and despite a party's good faith belief that the party was fully prepared for the hearing, evidence was obtained by the opposing party after the request for hearing was filed which is or will be offered at the hearing, and due process required the party requesting the hearing be given an opportunity to obtain rebuttal evidence;

8 AAC 45.112 provides:

A witness list must indicate whether the witness will testify in person, by deposition, or telephonically, the witness's address and phone number, and a brief description of the subject matter and substance of the witness's expected testimony. If a witness list is required under 8 AAC 45.065, the witness list must be filed with the board and served upon all parties at least five working days before the hearing. If a party directed at a prehearing to file a witness list fails to file a witness list as directed or files a witness list that is not in accordance with this section, the board will exclude the party's witnesses from testifying at the hearing, except that the board will admit and consider 

(1) the testimony of a party, and 

(2) deposition testimony completed, though not necessarily transcribed, before the time for filing a witness list.

8 AAC 45.120 provides, in part: 

 (f) Any document, including a compensation report, controversion notice, claim, application for adjustment of claim, request for a conference, affidavit of readiness for hearing, petition, answer, or a prehearing summary, that is served upon the parties, accompanied by proof of service, and that is in the board's possession 20 or more days before hearing, will, in the board's discretion, be relied upon by the board in reaching a decision unless a written request for an opportunity to cross-examine the document's author is filed with the board and served upon all parties at least 10 days before the hearing. The right to request cross-examination specified in this subsection does not apply to medical reports filed in accordance with 8 AAC 45.052; a cross-examination request for the author of a medical report must be made in accordance with 8 AAC 45.052.
* * *
(i) If a hearing is scheduled on less than 20 days' notice or if a document is received by the board less than 20 days before hearing, the board will rely upon that document only if the parties expressly waive the right to cross-examination or if the board determines the document is admissible under a hearsay exception of the Alaska Rules of Evidence. 

(j) Subsections (f) - (i) apply only to objections based on hearsay, and do not limit the parties' right to object to the introduction of documents on other grounds. 

(k) The board favors the production of medical evidence in the form of written reports, . . . .

Here, the employee objects to testimony by an expert witness first discovered on or about April 9, 2007, when listed in the Employer’s Witness List, and that expert’s report, first produced to the employee’s counsel on April 13, 2007.  The employee raises three grounds for exclusion: (1) failure to timely provide Dr. Fuller’s IME report; (2) failure to provide Dr. Fuller for cross-examination; and (3) failure to provide substance of the witness’ expected testimony in the Employer’s Witness List.

This issue does not involve an employer-provided medical examiner under AS 23.30.095 or 8 AAC 45.082(b)(3), but instead the standards for discovery and admission of expert witness testimony, both orally and in the form of a written report.  The employee’s petition does not assert that the Employer’s Witness List was untimely, or that Dr. Fuller was actively hidden from the employee’s knowledge by omission in any written discovery propounded to the employee.  There does not appear to be ground to exclude Dr. Fuller from testifying based on his first being revealed as an expert witness in the April 9, 2007 Expert Witness List.

Technically, the Board might have discretion to disregard the report of Dr. Fuller under 8 AAC 45.120(f) because it was submitted less than 20 days prior to the hearing, but because the employee’s counsel expressly reserved the right of cross-examination, and was permitted to cross-examine the witness, we do not find grounds under 8 AAC 45.120 to strike either the witness’ testimony, or his report.  The testimony and report are not excludable as hearsay, since neither fits the definition of that term.
  Thus the employee’s objection to admission of Dr. Fuller’s testimony and his report are properly raised only under 8 AAC 45.120(j).

The strongest argument here is that the employee lacked a meaningful opportunity to cross-examine the expert witness, both because he lacked a meaningful opportunity to depose the witness prior to the hearing, and because the report was released only four days prior to the hearing.  

The Alaska Rules of Civil Procedure require expert witness testimony to be summarized in the form of a report that is disclosed in advance of trial.
  This rule is in recognition that expert witness testimony often is complex, and that fairness and justice require disclosure well in advance of trial not only of the identity of the witness but also the substance of his or her opinions, and the basis for those opinions, in written form.  This emphasis on advance disclosure to avoid “trial by surprise” or “trial by ambush” via late-disclosed expert witness testimony is not foreign to our workers compensation hearing system. 
  For example, the Board’s regulations express the preference for submission of medical evidence as a written report.
 
The employee’s criticism of the Employer’s Witness List is also well taken.  We find that the witness list description of Dr. Fuller’s proposed testimony is essentially non-descriptive and meaningless.  

Exclusion of the testimony and report of a late-disclosed expert is an extreme sanction, and we find that a lesser alternative sanction can provide due process for both parties.
  Given the detailed report provided by Dr. Fuller and the expense incurred by the employer in bringing him from Oregon to Alaska to testify in person, we will not exclude this evidence.  Instead, under AS 23.30.135, 23.30.155(h), 8 AAC 45.054(b) and 8 AAC 45.072(b)(1)(I) we will order that the employer make Dr. Fuller available within thirty (30) days of this order for telephonic deposition, and order that the employer shall bear all expenses of this deposition other than the initial cost of the deposition (i.e., the court reporter’s time and expenses, and the cost of a transcript).  We will hold the record open to receive the transcript of this deposition, and will entertain the employee’s petition to re-open the cross-examination of Dr. Fuller after deposition.  We further will allow the employee to identify any new witnesses or evidence to be offered to refute Dr. Fuller’s testimony, to be submitted within ten (10) days following the conclusion of Dr. Fuller’s deposition.

III. The Board declines to exclude the testimony of Joseph R. Champagne under Alaska Rule of Evidence 702

AS 44.62.460 provides, in part:

(d) The hearing need not be conducted according to technical rules relating to evidence and witnesses. Relevant evidence shall be admitted if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of a common law or statutory rule that makes improper the admission of the evidence over objection in a civil action. Hearsay evidence may be used to supplement or explain direct evidence but is not sufficient by itself to support a finding unless it would be admissible over objection in a civil action. The rules of privilege are effective to the same extent that they are recognized in a civil action. Irrelevant and unduly repetitious evidence shall be excluded.
8 AAC 45.120(c), also applicable to this issue, has been previously quoted.

The employer argues that the Board should exclude the testimony and report of Joseph R. Champagne on the basis that

“it will not aid the trier of fact to understand the evidence or determine a fact in issue.  Uncontested eye witness testimony establishes that the employee punched out the windows at issue.  The board is competent to comprehend these facts and would not be aided by the employee’s expert,” 

citing Alaska Rule of Evidence 702(a).
  The employee counters that the testimony of Mr. Champagne and his report is supportive of the theory that, rather than striking through the window either through lack of judgment impaired by alcohol intoxication, or with assaultive intent to strike Nels Wilson (whom some witnesses have or may testify was standing on the other side of the windowed door), that instead the windowed door was forcefully slammed shut against the employee’s outstretched arm by Nels Wilson.  This evidence, therefore, if admitted is directly relevant to rebuttal of the employer’s intoxication and assault defenses.  If such a witness’ special knowledge will assist the trier of fact to understand the evidence or determine a fact in issue, it is admissible under Alaska Evidence Rule 702.

We conclude that the evidence will aid us in our determination of the facts surrounding the initial injury.  We find it is the sort of evidence, viewed in isolation, on which responsible persons are accustomed to rely in conduct of serious affairs.
  The employer’s arguments go to the weight to be given the evidence, rather than its admissibility.  The employer’s motion to exclude Mr. Champagne’s testimony and report is denied.

IV. The parties’ stipulation to hold the record open to receive edits and signed copies of deposition transcripts is approved 

AS 23.30.115 provides, in part:

(a) . . . . the testimony of a witness may be taken by deposition or interrogatories according to the Rules of Civil Procedure.

8 AAC 45.054 provides, in part: 

(a) The testimony of a material witness, including a party, may be taken by written or oral deposition in accordance with the Alaska Rules of Civil Procedure. . . . .The party seeking to introduce a witness' testimony by deposition shall pay the initial cost of the deposition.

8 AAC 45.120 provides, in part:

(a) Witnesses at a hearing shall testify under oath or affirmation. The board will, in its discretion, examine witnesses and will allow all parties present an opportunity to do so. Except as provided in this subsection and 8 AAC 45.112, a party who wants to present a witness's testimony by deposition must file a transcript of the deposition with the board at least two working days before the hearing. . . . If the board or its designee determines that unusual and extenuating circumstances exist, the board or its designee will determine whether to rely upon either the late-filed transcript or upon the audio or visual recording of the deposition without a transcript. 

Rule 30 of the Alaska Rules of Civil Procedure provides, in part:

(e) Review by Witness; Changes; Signing. If requested by the deponent or a party before completion of the deposition, the deponent shall have 30 days in which to review the transcript or recording after being notified by the officer that the transcript or recording is available and, if there are changes in form or substance, to sign a statement reciting such changes and the reasons given by the deponent for making them. The officer shall indicate in the certificate prescribed by subparagraph (f)(1) whether any review was requested and, if so, shall append any changes made by the deponent during the period allowed. 

(f) Certification and Filing by Officer; Exhibits; Copies; Notice of Filing. 

(1) The officer shall certify that the witness was duly sworn by the officer and that the deposition is a true record of the testimony given by the witness. This certificate shall be in writing and accompany the record of the deposition. . . . 

Thus, under these rules, witnesses have up to thirty (30) days from notice of availability for review to obtain, read, edit, and sign a deposition transcript.  A deposition transcript is required, under the Board’s rules, to be submitted two (2) days prior to the hearing.  Under these rules, we believe this means a certified transcript.  Technically, 8 AAC 45.120(a) requires the Board to disregard uncertified (or improperly certified) transcripts that have not been submitted more than two days prior to the hearing, in the absence of indigence of the offering party or other unusual, extenuating circumstances.

A witness’ failure to revise a certified deposition transcript within that thirty-day period does not militate against the admissibility of the transcript, if the witness resides more than 100 miles from the location where the Board meets to hear the case (or, if the witness resides closer than 100 miles, if the parties otherwise stipulate to admission).  Rule 30(e), A.R.Civ.P.; AS 23.30.115; 8 AAC 45.054(a).

In this case, fifteen deposition transcripts have been prepared.  Some of those depositions were conducted less than thirty days prior to the commencement of the hearing in this matter.  Accordingly the employee petitioned, and the employer stipulated at hearing, that the deposed witnesses be granted leave to submit edited, signed deposition transcripts.  The Board orally approved this stipulation at the commencement of the hearing on April 17.  The stipulation was not expressly limited only to those witnesses who, as of April 17, had had less than 30 days to review the transcripts and submit their edits and signatures.  

This case involves a significant amount of medical evidence, and a significant amount of evidence regarding the credibility of witnesses regarding the employee’s behavior at the time of the original injury.  The parties identified 25 witnesses in their witness lists, although at hearing the parties winnowed this down to 9 witnesses for their cases-in-chief.  The Board finds that several of the witnesses reside more than 100 miles from Anchorage, the hearing has been continued for good cause, and in this factually complex case, unusual and extenuating circumstances exist to approve the parties’ stipulation to extend the time period for submission of certified deposition transcripts, including submission of the witness’ edits and signature, if the witness chooses to provide them.
  See also 8 AAC 45.052(f)(2) and (3) (oral stipulations between the parties as to procedure have effect of Board order).

As noted in Footnote 59, above, several of the transcripts on file lack original certificates by a court reporter.  Accordingly, the Board shall issue an order granting each of the parties thirty (30) days from the date of this order to submit witness changes and signatures, and to submit certified deposition transcripts. 

ORDER

1. Employee’s petition to bifurcate is denied and dismissed;

2. Employee’s petition to strike the testimony of Stephen Fuller, MD and Exhibit W is denied without prejudice;

3. Employer shall make Dr. Fuller available for telephonic deposition, at the convenience of employee’s counsel, within thirty (30) days of the date of this order, and the employer shall bear the expense of this deposition, except the court reporter’s hourly fee and expenses of the original plus one copy of the deposition transcript.  If there is a failure to complete Dr. Fuller’s deposition as ordered, the Board shall entertain a renewed petition to strike if supported by additional evidence and argument as to the reasons for failure to complete Dr. Fuller’s deposition;

4. Employer’s petition to strike the testimony of Joseph R. Champagne and Exhibit 42 is denied and dismissed;

5. The parties shall have thirty (30) days from the date of this order to submit certified deposition transcripts, including such edits and signatures as the individual witnesses may choose to submit within that time period.  Deposition transcripts not accompanied by an original court reporter’s certificate will not entered into evidence. 

Dated at Anchorage, Alaska on May 8, 2007.





ALASKA WORKERS' COMPENSATION BOARD






Robert B. Briggs, Designated Chair






Robert C. Weel, Member
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Mark Crutchfield, Member

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of BRIAN L. BENSTON, employee, v. MARSHCREEK LLC., employer; ZURICH AMERICAN INSURANCE CO., and NOVAPRO RISK SOLUTIONS, LP, insurer / defendants; Case No. 200602031; 200614631; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on May 8, 2007.






Jean Sullivan, Workers’ Compensation Clerk
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� Exhibit 9, AST Faxed Dispatch Card.


� Nels Wilson and Danny Wilson are not related to each other.  There is apparent dispute as to the presence and location of other witnesses to the events leading to the laceration injury.


� Deposition of Brian Benston, at pages 125-126.


� Exhibit 13, Lifeguard Alaska Patient Information and Consent Form.


� Exhibit 14, Lifeguard Alaska Flight Record (page two); Exhibit 15, Lifeguard Alaska Flight Record, Medical Crew’s Notes (page two). 


� Exhibit 20, Providence Alaska Medical Center, chart note (by Marc Kornmesser, MD).


� E.g., Deposition of Marc Kornwasser, MD, at pages 22-34.  Dr. Korwasser testified that a number of factors contributed to this diagnosis, what he described as a “perfect storm” of factors leading to the need to amputate the arm, id.at 27, line 13, concluding that “everything in his care, whether it was well intentioned or not, contributed” to the complications, id. at page 34, lines 16-17.


� Providence Medical Center, Discharge Summary, by M. Kornmesser, MD (dated Oct. 10, 2006)(Providence Alaska Medical Center medical summary, filed by the employer on Feb. 23, 2007).


� E.g., Exhibits 13, 16 (noting patient unable to sign due to injury to right arm).


� Report of Occupational Injury or Illness, dated August 15, 2005.


� Although prompted by the form for explanation of reason for lack of signature of the employee, this part of the form was left blank.  Id.,, Block 17.


� Id. at Block 14.


� ROI dated September 18, 2006.


� Id. at page 2.


� Controversion Notice dated August 18, 2006, filed September 22, 2006.


� Entry of Appearance by Mr. Rehbock, dated September 13, 2006, filed September 25, 2006.


� Workers’ Compensation Claim, dated September 22, 2006, filed September 25, 2006.


� Corrected Entry of Appearance dated September 28, 2006, filed September 29, 2006.


� Answer to Employee’s Workers’ Compensation Claim, dated October 12, 2006, filed October 13, 2006.


� Controversion Notice, dated October 12, 2006, filed October 13, 2006.


� Affidavit of Readiness for Hearing, dated November 1, 2006, filed November 2, 2006.


� Affidavit of Opposition, dated November 13, 2006, filed November 14, 2006.


� Letter, J. Cohen, Workers’ Compensation Officer, to B. Benston et al., dated November 14, 2006.


� Pre-Hearing Conference Summary, served December 5, 2006.


�Id. at 1.


�Id. at 2.


� Letter, R. A. Rehbock to D. Saltzman, Reempl. Ben. Adm’r, Dept. of Labor, dated December 13, 2006, filed December 14, 2006.


� Letter, R.J. Bredesen, to D. Saltzman, Reempl. Ben. Adm’r, Dept. of Labor, dated December 14, 2006, filed December 15, 2006.


� Letter, F. Stoll, Workers’ Comp. Tech., Work. Comp. Div., Dept. of Labor, dated Dec. 21, 2006.


� Amended Workers’ Compensation Claim, dated March 6, 2007, filed March 8, 2007.


� ROI dated March 6, 2007, filed March 8, 2007.


� Request for Conference, dated March 7, 2007, filed March 8, 2007.


� Letter, J. Cohen, Workers’ Comp. Officer, to Novapro Risk Solutions LP et al. (dated March 14, 2007).


� Petition dated March 6, 2007, filed March 8, 2007.


� Petition dated March 7, 2007, filed March 8, 2007.


� The actual date of the petition was March 7, 2007.


� The employer’s Answer refers to this as the “second report of injury,” but in fact two prior reports of injury were filed at that time.


� Employer’s Answer to Employee’s 03/06/07 [sic] Petition to Consolidate, etc., dated March 12, 2007, filed March 13, 2007.


� Controversion Notice, dated March 13, 2007, filed March 14, 2007.


� Answer to Employee’s Workers’ Compensation Claim, dated March 13, 2007, filed March 14, 2007.


� AWCB Hearing Notice, dated March 16, 2007.


� Pre-Hearing Conference Summary dated April 10, 2007.  An extension of length of briefs to 25 pages was requested, and briefs were ordered to be due on April 13, 2007.  Id.


� Employer’s Witness List, dated April 9, 2007, filed April 9, 2007.


� Id. at page 5, lines 26-27.


� See generally Exhibit W (failing to recite physical examination of the employee).


� This report is dated April 10, 2007.  The record does not reveal when this report was first disclosed to the employer, if prior to April 13, 2007.


� Petition dated April 11, 2007, filed April 12, 2007.


� See generally Exhibit W (facsimile transmission markings at top of each page).


� Petition dated April 11, 2007, filed April 12, 2007.


� There is no regulation with this citation.  In context, it appears the employee sought to invoke 8 AAC 45.120(m).


� Request for Cross-Examination, dated April 16, 2007, filed April 16, 2007.


� Petition dated April 13, 2007, filed April 17, 2007.


�The following witness has reviewed, edited, and signed the transcripts of their depositions: Paul E. “Butch” Gunderson.  The following witness has reviewed, submitted edits, but no signed signature page: Nels Wilson.  The following witnesses waived signature: Lila Johnson (see deposition transcript at page 40, noting witness waived signature); John Stumpff (see letter, L. Warnick, Midnight Sun Court Rep., to R.A. Rehbock, dated April 10, 2006, filed April 10, 2006).  The following deposition transcripts are unedited and unsigned: Brian L. Benston; John Haase; Todd Johnson; Marc J. Kornmesser, MD; Tanya Leinicke, MD;Michelle McCall, MD; Michael Nemeth; Dan Roberts; Priscilla Rysewyk; Robert D. “Danny” Wilson.


� Transcripts of depositions of: Brian Benston (filed Oct. 31, 2006); Michelle McCall, MD (filed Feb. 14, 2007); Nels Wilson (filed Mar. 1, 2007); Paul E. “Butch” Gunderson (filed Mar. 7, 2007); Priscilla Rysewyk (filed Apr. 3, 2007); Michael Nemeth (filed Mar. 23, 2007); John Haase (filed Apr. 9, 2007); Tanya Leinicke, MD (filed Mar. 27, 2007); Senta Lockett (filed Apr. 11, 2007).


� Transcripts of depositions of: Lila Johnson (filed Apr. 3, 2007)(certificate unsigned); Marc J. Kornmesser, MD (filed Apr. 9, 2007)(certificate unsigned); Dan Roberts (filed Apr. 9, 2007)(certificate is a photocopy); Todd Johnson (filed Apr. 10, 2007; certificate filed Apr 13, 2007 is a photocopy); John Stumpff (filed Apr. 10, 2007)(certificate is a photocopy).  A separately bound copy of the transcript of the deposition of Robert Daniel “Danny” Wilson is not on file with the Board (although a DVD of this video deposition is on file).  Employer’s counsel provided a three courtesy copy notebooks containing all fifteen deposition transcripts, including Danny Wilson’s, but there is no court reporter-certified transcript on file with the Board at this time.  


� E.g., Ferris v. Alaska Plumbing & Heating Co., AWCB Dec. No. 06-0160 (June 22, 2006)(denying motion to bifurcate); Estate of James W. (“Luke”) Reynolds v.  GBR Equipment, Inc., AWCB Decision No. 04-0035 (February 9, 2004)(bifurcating to hear intoxication defense as preliminary issue).


� The Board has laboriously recited the respective dates of signature and filing of documents relevant to the present issues, which include a claim for penalty under AS 23.30.070.  The record reflects that ordinarily, documents are filed within two to three days of their date of mailing to the Juneau office of the Board, or have been filed on the same day, as to documents filed in the Anchorage office of the Board.  This pattern is instructive with regard to the earliest ROI the Board has on file, which is unsigned, is dated August 15, 2006, but was not filed except as attached to the employer’s counsel’s Entry of Appearance that was filed on September 6, 2006.  See Entry of Appearance (dated September 5, 2006, filed September 6, 2006 in the Anchorage office of the Board).  This filing pattern also suggests that it appears unlikely that there was administrative delay in filing of a Controversion Notice dated August 18, 2006, but filed by the Board on September 22, 2006.  This August 18 Controversion Notice, which is a photocopy without a certificate of service, is stamped as received by the Board at the same time as the second, signed ROI which was also filed on September 22, 2006.


� Second Injury Fund v. Arctic Bowl, 928 P.2d 590, 593 n. 4 and accompanying text (Alaska 1996)(citations omitted); Forest v. Safeway Stores, Inc., 830 P.2d 778, 781-82 (Alaska 1992)(employer’s interest in employee’s claim for medical malpractice), citing Ribar v. H&S Earthmovers, 618 P.2d 582, at 584-85 (Alaska 1980)(noting liability of employer for medical consequences of injury). 


� The cases cited by the employee in his Affidavit of Readiness of  Gibbs v. Parker Drilling International, AWCB Dec. No. 02-0164 (Aug. 21, 2002) and Mahoney v. Trident Seafoods, Inc., AWCB Dec. No. 03-0001 (Jan. 2, 2003) are not persuasive.  In Gibbs, there was no affirmative defense of intoxication or assault raised, and no “initial injury” interrupted causally by a “second injury,” but instead a delay in treatment of a chronic condition due to remoteness of the site and the employee’s confusion about the symptoms.   I.e., there was only a single injury, and bifurcation was not presented as an issue in the Gibbs case.  Similarly, while Mahoney may present facts similar to those alleged by the employee here, and might be authority to support compensability depending on development of a full factual record, there was no claim of a “second injury” and no motion to bifurcate in Mahoney; instead, the full facts of the intoxication and assault defenses were developed in deciding the compensability of the claim.


� See Estate of James W. (“Luke”) Reynolds v.  GBR Equipment, Inc., AWCB Decision No. 04-0035 (February 9, 2004)(bifurcating and hearing intoxication defense as preliminary procedure).


� See Carrell v. Pacific Log & Lumber, Ltd.,  AWCB Decision No. 07-0096, at page 18 (April 23, 2007)(petition for extraordinary review pending before the Alaska Workers’ Compensation Appeals Commission).  AS 23.30.041(c) states “If the employee is totally unable to return to the employee’s employment at the time of the injury for 90 consecutive days as a result of the injury, the administrator shall, without a request, order an eligibility evaluation unless a stipulation of eligibility was submitted.”  Nothing in this phrase makes the triggering of the ordering of an eligibility evaluation dependent upon agreement by the employer or a finding by the Board of compensability for benefits.   Otherwise, the intent of the 2005 amendment to Section .041 would be frustrated through delay in eligibility evaluations resulting from the ordinary litigation delay of disputes over compensability.  Letter, S. Nordstrand, Dep. Atty. Gen, to Hon. F. H. Murkowski, re: FCCS SB 130 (efd pfld H) (dated July 18, 2005), at pages 28-29 (discussing purpose of amendment to encourage early completion of re-employment benefit eligibility evaluations). 


�E.g., Grieve v. Northern Truck Center, et al., AWCB Dec. No. 06-0303, at 8-9 (Nov. 9, 2006)(discussing cases interpreting former AS 23.30.041), pet. for recon. denied, AWCB Dec. No. 06-0317 (Dec. 1, 2006).


�E.g. Norstrand, supra n. 61, at page 29 (purpose of revised AS 23.30.041(c) “to assure that all employees with serious, disabling injuries are provided evaluations as soon as possible so that reemployment planning will ‘enhance the return to suitable gainful employment as soon as possible.’”


� Berrey v. Arctec Services, et al., AWCAC Dec. no. 009, at 12, n. 26 (Apr. 28, 2006)(denying extraordinary review of interlocutory board decision).


� See S&W Radiator Shop et al. v. Flynn, AWCAC Dec. No. 016 (Aug. 4, 2006)(vacating and remanding Board decision, in part, for failure to explain and enter sufficient findings of fact on theory of liability).


� “Hearsay” is a statement made outside the legal proceeding.  See Rule 801(c), Alaska Rules of Evidence.  A written statement prepared by a witness prior to the legal proceeding, adopted by the witness and available for cross-examination, is similarly not hearsay.  Commentary to Rule 801(d)(1), Alaska Rules of Evidence (“If the witness admits on the stand that he made the statement and that it was true, he adopts the statement and there is no hearsay problem.”)


� Rule 26(a)(2)(b), Alaska Rules of Civil Procedure.


� Adepoju v. Fred Meyer, Inc. of Alaska, AWCB Dec. No. 05-0079, at page 9-10 (discussing Langdon v. Champion, 752 P.2d 999 (Alaska 1988)(discussing contours of work product doctrine).


� 8 AAC 45.120(k).


� See Maines v. Kenworth Alaska, Inc., et al., ___ P.3d ___, slip op. at 13 (Alaska Apr. 6, 2007)(reversing, in part, for exclusion of late-disclosed expert for failure of trial court to consider lesser sanctions that would adequately protect the opposing party).


� Employer’s petition to exclude Mr. Champagne’s testimony and Exhibit W, at page 2  (dated April 13, 2007).


� Norris v. Gatts, 738 P.2d 344, 350 (Alaska 1987)(no error to admit expert testimony by engineer in motor vehicle accident case).


� Boyd v. Arctic Slope Native Assoc., AWCB Dec. No. 00-0200, at page 22-24 (Sept. 15, 2000)(discussing standard for admissibility of expert report in Board proceeding).


� A party may choose to argue against the credibility of a witness who fails to provide edits and to sign a deposition transcript, and then who later gives testimony at variance with the testimony recorded in the transcript.
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