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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	DOK S. CHUNG, 

                                      Employee, 

                                           Applicant,

                                                   v. 

KUM SUM TAK, d/b/a

TUNDRA RESTAURANT,

(Uninsured)                   Employer,

                                            Defendant.

	)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  200602030
AWCB Decision No.  07-0117

Filed with AWCB Anchorage, Alaska

on May 9, 2007


The Alaska Workers’ Compensation Board (Board) heard this matter at Anchorage, Alaska, on April 11, 2007.  The employee appeared pro se.   Tine Yi served as the interpreter for the employee.  Kum Sum Tak, the uninsured employer’s owner, appeared representing the employer.  We proceeded as a two-member panel, a quorum under AS 23.30.005(f).  The record closed at the hearing’s conclusion.


ISSUES
Whether the employee was an employee for the employer.  


SUMMARY OF THE EVIDENCE
The following recitation of facts is limited to those necessary to decide the limited issue before us, listed above.   The employee testified that he was injured in a motor vehicle accident on March 18, 2006 when he was rear-ended while working.  He testified that was treated at the Bethel hospital emergency room and treated for a cervical injuries.  He continues to seek treatment, but is hampered as the purported employer did not carry workers’ compensation insurance at the time of his injury.   At the April 11, 2007 hearing, the employee testified that he was paid $10.00 per hour by Ms. Tak, in cash, usually about four hours per day during lunch.  He testified that Ms. Tak was the person who hired him in January, 2006.  He testified that at the time of the accident, he was driving the employer’s truck back to the restaurant after making a commercial delivery.  In his September 26, 2006 affidavit, the employee testified:  

I was employed as a delivery driver for Tundra Restaurant from January 2006 until May 31, 2006.  After making two deliveries to Hagland and Grant Air I was returning to Tundra Restaurant on Chief Eddie Hoffman Highway near Pacifica Guest House when the Delivery Truck was hit by a car from behind.  I was injured and taken by ambulance to the YKHC hospital.  After a few days, even though I had continued pain from the accident, I had to work for Tundra Restaurant as the delivery driver.  The pain and numbness in my left arm, hand and neck continually increased until I had to quit working there May 31, 2006.  I had to do physical therapy at YKHC in Bethel, then I had to move to Anchorage for an MRI, to see specialists, and to have continual care for the injuries from the accident.  

In her September 26, 2006 affidavit, Dr. Lucy Jackson Bayles testified:  

On numerous occasions from January of 2006 until May 31, 2006 I had deliveries of food from Tundra Restaurant at my home and my office from Dok Su Chung.  During the very cold months I went to Tundra Restaurant to meet Dok Chung when he finished his working hours, counted his receipts and money to leave when I would give him a ride.   On March 18 I called at his work to ask for a delivery around 3:30 p.m. and was told he was in an accident during a delivery and he was at the hospital.  I went to the hospital to see him and was told he had been x-rayed and taken to his trailer by another Korean friend.  I have witnessed his increasing pain and discomfort since that time and accompanied him to various tests and doctor appointments in Anchorage.  

Ms. Tak appeared at a prehearing conference held on December 13, 2006;  the prehearing summary from that date noted:  “Ms. Tak stated that Mr. Chung did not work for her.  She stated that she gave Mr. Chung a place to live in exchange for his assistance at the restaurant delivering food orders.”  At the April 11, 2007 hearing, the Chairman advised Ms. Tak that providing room and board in exchange for labor may create an employer/employee relationship.  Subsequently, Ms. Tak said she never hired the employee to work.  She testified that he was using the truck that day to care for his dog, not deliver food for the restaurant.   The employee testified that he has his own car to use for personal errands.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.120(a) provides in part:  "In a proceeding for the en​forcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provi​sions of the chapter. . . ."   

AS 23.30.265 provides in part:

(12)
"employee" means an employee employed by an employer as defined in (13) of this section;


(13) "employer" means the state or its political subdivision or a person employing one or more persons in connection with a business or industry coming within the scope of this chapter and carried on in this state.

The Alaska Supreme Court also held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."  Meek v. Unocal Corp., 914 P.2d 1276, 1279 (Alaska 1996), quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  We have followed the court's rationale, applying the presumption to the question of employee / employer relationships.  See, Smith v. Molly Ann Phenix, AWCB Decision No. 98-0207 (August 11, 1998); Buswell v. New Hope Ministries, AWCB Decision No. 96-0012 (January 5, 1996).  But see, Malone v. Lake and Peninsula Borough School District, AWCB Decision No. 95-0337 (December 7, 1995).  

We find the employee’s testimony concerning his work with the owner is evidence that he had an employment relationship with her.  Following the court's rationale in Meek, we must apply the presumption of compensability from AS 23.30.120(a)(1) to the claim.  Nevertheless, we find the owner’s testimony, viewed in isolation, claiming the employee was never hired and/or on a personal errant at the time of injury, to be substantial evidence sufficient to rebut the presumption.  Consequently, the employee must prove his claim by a preponderance of the evidence.  Meek, 914 P.2d at 1280. 

Before an employee / employer relationship arises for the purpose of workers' compensation, an express or implied contract must exist.  Alaska Pulp Corp. v. United Paperworkers Intern. Union 791 P.2d 1008  (Alaska 1990); Childs v. Kalgin Island Lodge, 779 P.2d 310, 313 (Alaska 1989)). 

The formation of an express contract requires four elements: an offer encompassing its essential terms, an unequivocal acceptance of the terms by the offeree, consideration, and an intent to be bound. Id.  See also Hall v. Add‑Ventures, Ltd., 695 P.2d 1081, 1087 n. 9 (Alaska 1985).   Based on the testimony of the employee, we find the owner offered the employee the essential terms for working as a delivery driver; the employee accepted these terms; the parties exchanged consideration when the employee performed work and was paid wages and room and board by the owner; and this exchange of consideration by the parties demonstrated an intent to be bound.  We conclude the employee and the owner formed a contract for his work.

The fundamental question in this case is whether the claimant was an employee of the owner for purposes of workers' compensation in Alaska.  Although the owner argued several legal defenses, our regulation at 8 AAC 45.890 requires us to determine employee / employer status under the court-adopted "relative nature of the work test", and provides a number of factors to consider in applying the case law to individual fact situations.  The courts have long used that test to interpret AS 23.30.395(13), and its predecessor statutory provisions.  See Searfus v. Northern Gas Co., 472 P.2d 966 (Alaska 1970).  

8 AAC 45.890 provides:

For purposes of AS 23.30.265(12) and this chapter, the board will determine whether a person is an "employee" based on the relative-nature-of-the-work test.  The test will include a determination under (1) - (6) of this section.  Paragraph (1) is the most important factor and is interdependent with (2), and at least one of these facts must be resolved in favor of an "employee" status for the board to find that a person is an employee.  The board will consider whether the work  

(1)
is a separate calling or business; if the person performing the services has the right to hire to terminate others to assist in the perfor​mance of the service for which the person was hired, there is an inference that the person is not an employee; if the employer  

(A) has the right to exercise control of the manner and means to accomplish the desired re​sults, there is a strong inference of employ​ee status;

(B) and the person performing the services have the right to terminate the relationship at will, without cause, there is a strong inference of employee status;

(C) has the right to extensive supervision of the work then there is a strong inference of employee status;

(D) provides the tools, instruments, and facil​ities to accomplish the work and they are of substantial value, there is an inference of employee status; if the tools, instruments, and facilities to accomplish the work are not sig​nificant, no inference is created regarding the employment status;


(E) pays for the work on an hourly or piece rate wage rather than by the job, there is an inference of employee status; and

(F) and person performing the services en​tered into either a written or oral contract, the employment status the parties believed they were creating in the contract will be given defer​ence; however, the contract will be con​strued in view of the circumstances under which it was made and the conduct of the parties while the job is being performed;

(2) is a regular part of the employer's business or service; if it is a regular part of the employer's business, there is an inference of employee status;

(3) can be expected to carry its own accident burden; this element is more important than (4), (5), and (6) of this section; if the person performing the services is unlikely to be able to meet the costs of industrial accidents out of the payment for the services, there is a strong inference of employee status;

(4) involves little or no skill or experience; if so, there is an inference of employee status;

(5) is sufficient to amount to the hiring of continuous services, as distinguished from con​tracting for the completion of a particular job; if the work amounts to hiring of continuous services, there is an inference of employee status;

(6) is intermittent, as opposed to continuous; if the work is intermittent, there is a weak infer​ence of no employee status.

In the present case, we find the owner, Ms. Tak, is not credible.  AS 23.30.122.  We find she originally said that the employee worked for room and board.  Then when advised that that could constitute an employer/employee relationship, she changed her story, insisting that she never hired the employee and that he was on a personal errand at the time of the injury.  We find she lied.  We find the employee completely credible and believe that he worked for the employer, Ms. Tak, during the lunch rush for $10.00 per hour and room and board.  We find, based on the employee’s testimony, the owner provided the delivery vehicle necessary to perform his work.  We find that the employer paid the employee hourly for his work, in addition to assistance with room and board.  

Looking to the subsequent factors in subsection .890, we also find that working as a delivery driver is a regular part of the owner’s restaurant business.  The owner, having had regular employees in the past, and hiring the employee here, should be expected to carry any accident burden.  We find a delivery driver position would not involve a great amount of skill.  

We conclude, based on all the above findings that the employee was a legal employee of the owner’s, and is covered under the provisions of the Workers’ Compensation Act.  We find the credible evidence and testimony supporting this conclusion are overwhelming and the testimony / argument by the owner to be disingenuous and self-serving.  AS 23.30.122


ORDER
The employee was a legal employee of the Tundra Restaurant, and is covered under the provisions of the Workers’ Compensation Act.  

Dated at Anchorage, Alaska on May 9, 2007.






ALASKA WORKERS' COMPENSATION BOARD






Darryl Jacquot,






Designated Chairman






Patricia Vollendorf, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of DOK S. CHUNG employee / applicant; v. TUNDRA RESTAURANT, (uninsured) employer / defendant; Case No. 200602030; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on May 9, 2007.






Jean Sullivan, Clerk
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