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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	NORMAN E. HOGENSON, 

                                                   Employee, 

                                                     Respondent,

                                                   v. 

UNIVERSITY OF ALASKA, 

                          (Self-insured) Employer,

                                                      Petitioner.
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	FINAL DECISION AND ORDER

AWCB Case No.  199807735
AWCB Decision No.  07-0118

Filed with AWCB Fairbanks, Alaska

on May 9th, 2007


We heard the employer’s petition to dismiss the employee’s claim under AS 23.30.110(c) on April 12, 2007, in Fairbanks, Alaska.  The employee represented himself.  Attorney Michael McConahy represented the employer.  We closed the record at the conclusion of the hearing on April 12, 2007.

ISSUE

Are the employee’s claims for indemnity benefits barred under the statute of limitation at AS 23.30.110(c)?

SUMMARY OF THE EVIDENCE
In an interlocutory decision and order in this case on February 27, 2001,
 we briefly discussed the evidence and history of this case as follows, in part:

The employee struck his head on a conduit while walking to a shop safety meeting on April 16, 1998, and completed a Report of Occupational Injury or Illness the same day.  That afternoon the employee went to a physician assistant, then an orthopedic surgeon.  He came under the care of orthopedic surgeon Nathan Simpson, M.D., who noted cervical injury, and prescribed Vicodan.  Dr. Simpson restricted him from returning to his work as a carpenter, and continued to treat the employee conservatively.  The employee changed his designated treating physician to Roy Pierson, M.D., in a stipulation filed on February 1, 2001.  He was also treated and/or evaluated by Art Strauss, M.D., Paul Finch, P.A.C., John Kottra, M.D., Richard Cobden, M.D., Douglas Hutchinson, M.D., Randall McGregor, M.D., Kirkham Wood, M.D., William Tewson, D.C., and Edward Tang, M.D., and by various staff members at the Tanana Valley Clinic and the Fairbanks Memorial Hospital.  

The employer provided benefits under the Alaska Workers' Compensation Act, but denied further benefits in a Controversion Notice on August 21, 2000.  The employee filed a Workers' Compensation Claim on October 3, 2000, claiming permanent total disability [PTD] benefits, permanent partial impairment [PPI] benefits, medical benefits, reemployment benefits, penalties, interest, attorney fees, and legal costs.

The employer filed Requests for Cross-Examination, under 8 AAC 45.052(c)(2) and Commercial Union Insurance Companies v. Smallwood, 550 P.2d 1261 (Alaska 1976)  (“Smallwood objections"), on October 26, 2000 and November 14, 2000.  In these Smallwood objections the employer requested cross-examination concerning certain records from all of the employee's health care providers listed above.  The employee filed Smallwood objections on October 3, 2000, November 2, 2000 and January 19, 2001 concerning medical reports from the employer's medical examiner, John Joosse, M.D. 

On November 2, 2000 the employee filed a Petition to Strike Employer's Request for Cross-Examination, and amended the petition on December 13, 2000.  In a prehearing conference on December 7, 2000 the petition was set for hearing on February 15, 2001.  On that day we considered the employee's petition on the basis of the briefs and the written record. . . .
 

The employee also filed a Workers’ Compensation Claim dated May 5, 2000, requesting a penalty for the late payment of benefits.
  In the May 5, 2000 claim, the employee checked box 25(i) on the form, indicating he was permanently totally disabled, and that the wages calculated by the employer did not fairly reflect his earnings during the period of disability.
  The employer paid the claimed penalty.

The employee filed a Petition for a second independent medical examination (“SIME”) on October 16, 2000, based on a medical dispute over his PPI rating.
  The employee filed an Affidavit of Readiness for Hearing concerning his Petition to Strike on November 29, 2000.
  The employee filed an Affidavit of Readiness for Hearing concerning his Petition for an SIME on December 18, 2000.
  The parties stipulated to an SIME, and following a hearing on February 15, 2001, we ordered in our February 27, 2001 interlocutory decision, in part:

If the authenticity of the employee's disputed records is established, we find those records meet the foundational and trustworthiness requirements under Alaska Rule of Evidence 803(6), and those records will be admitted into evidence.  The employer shall have an opportunity to cross-examine the authors of the employee's disputed medical records at its own expense.

   
3.
If the authenticity of the employee's disputed records cannot be established, the employer has the right to demand cross-examination of the authors of the employee's disputed medical records at the employee's expense, or those records will not be admitted into evidence.

The employer filed a Controversion Notice on April 9, 2001, denying additional PPI benefits.
  

The employee filed a Workers’ Compensation Claim for TTD benefits PPI benefits, penalties, interest, attorney fees, and legal costs on June 19, 2001.
  The employer filed a Controversion Notice on July 24, 2001, denying additional TTD benefits, PTD benefits, PPI benefits, reemployment benefits, penalties, interest, attorney fees, and legal costs.

On October 16, 2001, Marvin Bloom, M.D., evaluated the employee at our direction, and issued an SIME report on October 21, 2001, finding the employee’s condition work related, and rating the employee’s injury with an 11 percent whole person impairment under the American Medical Association Guides to the Evaluation of Permanent Impairment, 4th Ed.
  The employer filed a Notice of Controversion on November 15, 2001, disputing Dr. Bloom’s rating and disputing additional PPI benefits.
  The employer filed a Notice of Controversion on March 28, 2002, denying certain medical transportation expenses.
  

The employee filed a Workers’ Compensation Claim on June 25, 2002, in which the employee asserted the employer’s medical examiner, Dr. Joosse, had interfered with his treating physician’s opinion, and he requested the PPI rating by his physician be removed from the record.
   In the June 22, 2002 claim the employee requested reinstatement of TTD benefits from June 22, 2000 continuing.
  

Dr. Bloom issued a supplementary SIME report on October 15, 2002, reiterating his PPI rating of the employee, under the AMa gUIDES, 5TH eD..  The employer denied additional PPI benefits from Dr. Bloom’s supplemental report in a Controversion Notice filed on November 6, 2002.

On February 14, 2003, the employee filed an Affidavit of Readiness for Hearing concerning a (non-existent) claim or petition of February 14, 2003.
  In a letter dated February 18, 2003, this Affidavit was returned to the employee because he had not signed, dated, notarized, or served the Affidavit on the opposing party.
  

No further pleadings or documents were filed in this case until January 24, 2007, when the employee filed an Affidavit of Readiness for Hearing concerning his Workers’ Compensation Claims dated October 3, 2000, May 8, 2000, and June 25, 2002.
  The employer filed a Petition to Dismiss the employee’s claims under AS 23.30.110(c) on February 5, 2007.
  In a prehearing conference on February 27, 2007 the Board Designee set the employer’s Petition to Dismiss for a hearing on April 12, 2007.

In its memorandum, and at the hearing, the employer asserted the employee failed to request a hearing within two years of the employer's controversions of all the employee's claims for indemnity benefits.  It noted that in our December 12, 2006 decision in Thoeni v. Consumer Electronic Services,
 we held that an incomplete and rejected Affidavit of Readiness could not toll AS 23.30.110(c).  It argued the employee had received notice of the running of AS 23.30.110(c) by wording on the Controversion Notices.  The employer argued the employee’s July 25, 2002 claim for TTD benefits should be merged with his June 19, 2001 claim for TTD benefits, PPI benefits, and penalties.  Although it admitted the employee’s entitlement to medical benefits is unaffected by AS 23.30.110(c), it argued the employee’s claims for various indemnity benefits have been controverted, and should be dismissed under AS 23.30.110(c) for his failure to timely request a hearing.  The employer argued the bar at AS 23.30.110(c) is not discretionary, but is automatically applied.  It argued we must deny and dismiss the employee's claims for TTD benefits, PPI benefits, PTD benefits, review of the determination of ineligibility for reemployment benefits, .041(k) benefits, penalties, interest, attorney fees, and costs.

In the hearing the employee testified concerning the history of his claims, and argued his entitlement to benefits.  He testified concerning his inability to find an attorney.  He asserted he and the employer had been in continuous and ongoing communications concerning his claims, and that the statute of limitations should be barred from running. 
FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.110 provides in part:

(a)  Subject to the provisions of AS 23.30.105, a claim for compensation may be filed with the board in accordance with its regulations at any time after the first seven days of disability following an injury, or at any time after death, and the board may hear and determine all questions in respect to the claim. . . .

(c)  Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing . . . .  If the employer controverts a claim on a board-prescribed controversion notice and the employee does not request a hearing within two years following the filing of the controversion notice, the claim is denied. . . . .

(h)  The filing of a hearing request under (c) of this section suspends the running of the two-year time period specified in (c) of this section.  However, if the employee subsequently request a continuance of the hearing and the request is approved by the board, the granting of the continuance renders the request for hearing inoperative, and the two-year period specified in (c) of this section continues to run again from the date of the board's notice to the employee of the board's granting of the continuance and of its effect. . . .  


8 AAC 45.050(e) provides, in part:

Amendments.  A pleading may be amended at any such time before award upon such terms as the board or its designee directs.  If the amendment arose out of the conduct, transaction, or occurrence set out or attempted to be set out in the original pleading, the amendment relates back to the date of the original pleading. . . .

We interpret the provisions of AS 23.30.110(c) to be procedural requirements.
  Procedural statutes apply retrospectively to ongoing claims for injuries that occurred prior to the date of the statutory enactment.
    We will apply the current version of AS 23.30.110,
 as quoted above.  

Our regulations at 8 AAC 45.050(a) provide for commencing proceedings "by filing a written claim or petition."  A claim "is a request for compensation, attorney's fees, costs, or medical benefits under the Act."
   AS 23.30.110(a) states that a "claim for compensation" under §110 is subject to the provisions of §105.  Therefore, we construe the term "claim" similarly in the context of both AS 23.30.105 (a statute of limitations for filing claims) and AS 23.30.110(c) (a "no‑progress" rule).
   AS 23.30.105(a) defines the time limit for filing of claims, and provides that a claim is filed when a written application for benefits is submitted to the board.  Under 8 AAC 45.050(a), a written claim for benefits is made on a Workers' Compensation Claim form (formerly, Application for Adjustment of Claim form).  Accordingly, we find that the employee filed claims for purposes of AS 23.30.110(c) when he filed the Workers’ Compensation Claim forms dated October 3, 2000, June 19, 2001, and June 25, 2002.  

In Summers v. Korobkin Construction,
 the Alaska Supreme Court noted that AS 23.30.105 makes the right to compensation contingent upon the filing of a claim, and the procedure on claims is established in AS 23.30.110.  Having filed a claim, an injured employee has certain procedural rights and obligations under AS 23.30.110(c).  The Alaska Supreme Court has compared AS 23.30.110(c) to a statute of limitations.
  Statutes with language similar to AS 23.30.110(c) are referred to by the late Professor Arthur Larson as "no progress" or "failure to prosecute" rules.  "[A] claim may be dismissed for failure to prosecute it or set it down for hearing in a specified or reasonable time."
 

The time limit of AS 23.30.110(c) runs by operation of the statute.  Dismissal under AS 23.30.110(c) is automatic and non-discretionary.
  In Tipton v. ARCO Alaska, Inc.,
 the Alaska Supreme Court noted the language of section 110(c) is clear, requiring an employee to request a hearing within two years of the date of controversion or face dismissal of his or her claim.  The court also noted that drastic and harsh procedural provision such as this are disfavored and construed narrowly by the courts, and it ruled that a timely request for a hearing definitively and permanently tolls the statute of limitation under AS 23.30.110(c).
  

AS 23.30.110(c) requires an employee to prosecute a claim in a timely manner once a claim is filed, and controverted by the employer.
  In Jonathan v. Doyon Drilling, Inc., the Alaska Supreme Court held that only after a claim is filed, can the employer file a controversion to start the time limit of AS 23.30.110(c).
  An employee may file subsequent claims for additional benefits, and the employer must file a controversion to start the time limit of AS 23.30.110(c) against the subsequent claims.
  

In the Workers’ Compensation Claim of October 3, 2000, the employee asserted his entitlement to PTD benefits, PPI benefits, medical benefits, reemployment benefits, penalties, interest, attorney fees, and legal costs.  The employer’s Controversion Notice dated April 3, 2001, denied additional PPI benefits.  The employer’s Controversion Notice dated July 24, 2001, denying additional TTD benefits, PTD benefits, PPI benefits, reemployment benefits, penalties, interest, attorney fees, and legal costs.

In the Workers’ Compensation Claim dated June 19, 2001, the employee asserted his entitlement to TTD benefits PPI benefits, penalties, interest, attorney fees, and legal costs.  The employer filed a Controversion Notice on August 2, 2001, denying these claims.  We find the specific claims by the employee in his October 3, 2000 and June 19, 2001 Workers’ Compensation Claims were all denied by the employer’s Controversion Notices by August 2, 2001.  Based on the documentary record available to us, we find the employee first requested a hearing on his October 3, 2000 and June 19, 2001 claims when he filed an Affidavit of Readiness for Hearing on January 24, 2007.  We find the employee failed to request a hearing on his October 3, 2000 and June 19, 2001 claims within the two year time limit provided by AS 23.30.110(c).  We conclude his October 3, 2000 and June 19, 2001 claims are denied by operation of AS 23.30.110(c). 
In his Workers’ Compensation Claim dated June 25, 2002, the employee asserted the employer’s medical examiner, John Joosse, M.D., had improperly interfered with his treating physician’s opinion concerning medical stability and permanent impairment.  He requested that his physician’s PPI rating be stricken from the record, and that we order TTD benefits from June 22, 2000 and continuing.  Based on the limited evidence available, we find the employee was asserting an essentially different, and new, basis for claiming TTD benefits in the Workers’ Compensation Claim of June 25, 2002.  Based on our review of the record, we find the employer never issued a Controversion Notice denying the June 25, 2002 claim for TTD.  Because the employer failed to “controvert a claim on a board-prescribed controversion notice,”
 we find the two-year time limit of AS 23.30.110(c) has not yet begun to run against the employee’s June 25, 2002 claim.

ORDER
1.
The employee’s October 3, 2000 claim and his June 19, 2001 claim, are denied and dismissed under AS 23.30.110(c).

2.
The employee’s June 25, 2002 claim for TTD benefits from June 22, 2000 and continuing, is not barred under AS 23.30.110(c).  

Dated at Fairbanks, Alaska on May 9th, 2007.






ALASKA WORKERS' COMPENSATION BOARD







William Walters, Designated Chair







Damian J. Thomas, Member







Debra G. Norum, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of NORMAN E. HOGENSON employee / respondent v. UNIVERSITY OF ALASKA, self-insured employer / petitioner; Case No. 199807735; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on May 9th, 2007.






Kelley J. DeGabain, Admin. Clerk III
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