In Re SKI & BENNY PIZZA 
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ALASKA WORKERS' COMPENSATION BOARD

           P.O. Box 115512
Juneau, Alaska 99811-5512

	IN THE MATTER OF THE

ACCUSATION OF THE FAILURE TO INSURE WORKERS’ COMPENSATION

LIABILITY AGAINST
                                                   v. 

SHKEQUIM (SKI) DOBROVA, d/b/a 

SKI & BENNY PIZZA, 

                            Employer,

                                 Respondent.  


	)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  700001960
AWCB Decision No. 07-0121
Filed with AWCB Anchorage, Alaska

on May 9, 2007


We heard this matter at Anchorage, Alaska on April 11, 2007.  Attorney Michael Keenan represented the employer.  Richard Degenhardt Jr., Investigator for the State of Alaska, Workers’ Compensation Division, represented the Division at the hearing.  We proceeded as a two-member panel, a quorum under AS 23.30.005(f).  We closed the record at the hearing’s conclusion.  


ISSUES
1. Has the employer failed to provide the workers’ compensation insurance coverage required by AS 23.30.075(a)?

2. Shall the Board order a civil penalty be paid under AS 23.30.080(e)?  


SUMMARY OF THE EVIDENCE
We incorporate by reference the facts as detailed in our previous decision, In Re:  Ski & Benny Pizza, AWCB Decision No. 07-0029 (February 20, 2007), wherein we listed the relevant facts as follows:  

At the hearing, Mr. Dobrova testified that he is the registered owner of the employer business.  Investigator Degenhardt filed and served an Accusation for Failure to Insure on the employer on November 21, 2006.  Investigator Degenhardt produced documents that show the employer’s workers’ compensation insurance coverage was cancelled as of November 7, 2005.  At the February 14, 2007 hearing, Mr. Degenhardt testified that the employer had in fact secured workers’ compensation insurance coverage effective December 22, 2006.  Mr. Dobrova acknowledged that the employer did not have a policy in effect between November 7, 2005 and December 22, 2006.  At the February 14, 2006 hearing, Mr. Degenhardt stated that he no longer wished to pursue a “stop work” order, upon receipt of proof of coverage, and if the employer maintains coverage.   Mr. Degenhardt advised Mr. Dobrova of the civil penalties the Division plans to seek under AS 23.30.080.  Mr. Dobrova requested we continue the hearing so he could seek the advice of counsel.  After briefly deliberating, we advised we would continue the civil penalties issue only.  We advised Mr. Dobrova that he had until February 28, 2007 to have his attorney file an entry of appearance.  

We found the employer was directly liable for any injuries during an uninsured period, including penalties, and ordered the employer be monitored by the Division for at least two years.  We reserved jurisdiction on the civil penalty issue.  

At the April 11, 2007 hearing, Investigator Degenhardt testified that he had determined based on the Department of Labor Tax Wage List, that the employer had employees during the fourth quarter of 2006.  The Division determined that the employer had five employees between September 1, 2006, 2006 and December 16, 2006, which represented 165 employee workdays.  After consulting the National Council on Compensation Insurance (“NCCI”) records, Investigator Degenhardt determined that the employer was uninsured during this period.  He subsequently filed a Petition Finding of Failure to Insure on November 21, 2006.  

Investigator Degenhardt requested that the Board find the employer uninsured from September 1, 2006 through December 16, 2006, for a total period of 165 employee working days.
  He further requested that the Board order monitoring of the employer for one year, and that a civil penalty be assessed.  Investigator Degenhardt recommended a fine based on our discretion.  

Investigator Degenhardt noted that the business was recently purchased by Mr. Dobrova.  Also, he noted that the employer quickly came in compliance, purchasing a workers’ compensation policy effective December 16, 2006.  He noted the employer cooperated fully with the investigation, and had no history of prior workers compensation injuries.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
Failure to Insure
AS 23.30.075 provides, in pertinent part, as follows: 

(a) An employer under this chapter, unless exempted, shall either insure and keep insured for the employer's liability under this chapter in an insurance company or association ... or shall furnish the board satisfactory proof of the employer's financial ability to pay directly the compensation provided for ... 
(b) If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the board, upon conviction the court shall impose a fine of $10,000 and may impose a sentence of imprisonment for not more than one year ...
AS 23.30.080(d) provides, in pertinent part, as follows:

If an employer fails to insure or provide security as required by AS 23.30.075, the board may issue a stop order prohibiting the use of employee labor by the employer until the employer insures or provides the security as required by AS 23.30.075. The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075 ...

We find, based on the testimony of Investigator Degenhardt, the documents in the record, and the admissions by Mr. Dobrova, that Ski & Benny Pizza is an employer.  We find the employer has employed one or more individuals in the course of its business between September 1, 2006 and December 16, 2006.
  We conclude, therefore, that Ski & Benny Pizza was an employer required by AS 23.30.075 to insure for liability under the workers' compensation act.  We also conclude that the employer failed to secure workers’ compensation insurance during this period, in violation of AS 23.30.075.  

II.
Assessment of Civil Penalty
Having found the employer failed to insure for workers’ compensation liability, and was in violation of AS 23.30.075 and AS 23.30.085 from September 1, 2006 until December 16, 2006, we shall consider the Division’s petition for assessment of a civil penalty under AS 23.30.080(f), which provides:

If an employer fails to insure or provide security as required by AS 23.30.075, the division may petition the board to assess a civil penalty of up to $1,000.00 for each employee for each day an employee is employed while the employer failed to insure or provide the security required by AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer failed to insure or provide security as required by 
AS 23.30.075.

At the request of the Governor’s legislative director, on July 19, 2005, the Alaska Attorney General’s office reviewed FCCS SB 130
 and explained the numerous changes in the Alaska Workers' Compensation Act, AS 23.30, and the changes in the process of adjudicating workers' compensation disputes to Governor Frank Murkowski.  The changes to AS 23.30.080(f) were explained as follows:

The second new subsection authorizes the division to petition the board for a civil penalty of up to $1,000 per day of employment per uninsured employee when an employer is uninsured.  This is a civil penalty for using employee labor while uninsured, not a penalty for violating a stop work order.  This civil penalty is in addition to a fine (up to $10,000) assessed by a court upon a criminal conviction under AS 23.30.075(b).  The penalty for using uninsured employee labor may be levied in addition to penalties for stop order violations.

AS 23.30.080(f) permits assessment of “a civil penalty of up to $1,000 per day of employment per uninsured employee when an employer is uninsured.”  Based upon the specific language of the statute and AS 23.30.135(a),
 the Board finds we are granted discretion to assess a civil penalty we find appropriate considering the specific facts of each case.  We find that, dependent upon the facts of the case, our assessment may be between zero and $1,000.00 per day per uninsured employee.  
The Board finds, based upon the testimony of Investigator Degenhardt, the testimony of Mr. Dobrova and the administrative record, that the employer used employee labor to conduct the business of Ski & Benny Pizza from the September 1, 2006 until December 16, 2006.  Additionally, the Board finds the employer was uninsured for workers’ compensation liability during the entirety of this period.  Based upon the administrative record in the instant matter, the Board finds that between September 1, 2006 and December 16, 2006, the employer used 165 days of uninsured employee labor.  

In assessing a civil penalty under AS 23.30.080(f), the Board finds that compensation acts frequently provide for penalties against employers that have failed to obtain workers’ compensation insurance.
  Ordinarily, provisions providing penalties against employers will be strictly construed.
  However, in exercising our discretion in determining the amount of the civil penalty to be assessed, we have considered mitigating and aggravating factors and given consideration to the appropriateness of the penalty in light of the life of the business of the employer charged, the gravity of the violation, any extent to which the employer charged has complied with the provisions requiring acquisition of worker's compensation insurance or has otherwise attempted to remedy the consequence of the uninsured employer's violation.

In the instant case, the Board finds the nature of the business of Ski & Benny Pizza, running a pizza store, is one of relatively minor risk.  The Board finds no record of injuries having been reported against the employer during the relevant period of time the employer was uninsured for workers’ compensation liability and in violation of AS 23.30.075 and AS 23.30.085.  

For the period from September 1, 2006 through December 16, 2006, the Board finds the employer is subject to assessment of a civil penalty pursuant to AS 23.30.080(f).  The Board finds, based upon the administrative record in this matter, that the employer employed employees for a total of 165 days, while the employer failed to insure or provide security required by AS 23.30.075.  The Board finds the maximum penalty it can assess under AS 23.30.080(f) is $165,000.00.  However, considering the unique circumstances of this case, the Board finds $165,000.00 is extremely excessive and shall exercise our discretion to determine the appropriate penalty assessment in the instant case. 

The Board finds the nature of the risk of the work performed by the uninsured employees was relatively low.  The Board finds the employer (Mr. Dobrova), secured a workers’ compensation policy extremely expeditiously when it learned of its obligation to provide workers’ compensation insurance for the employees of Ski & Benny Pizza.  Although the Board does not find the employer’s ignorance of the law a mitigating factor, the Board does find that immediately after learning of its obligation to insure for purposes of workers’ compensation liability, the employer obtained workers’ compensation insurance.  

The Board considers the employer’s prompt action to obtain workers’ compensation insurance, the small size of the business, that the nature of the employer’s work place, the employees at a low risk of injury, and the severe financial hardship a small business such as Ski & Benny Pizza will face if the maximum civil penalty is assessed as mitigating factors in this case.  Considering all the circumstances unique to this matter, the Board finds assessment of the maximum penalty is not appropriate and that the mitigating factors operate to significantly reduce the statutory penalty rate of $1,000.00 per day per uninsured employee.

The Board shall base its assessment of the civil penalty upon 165 uninsured employee work days.  In consideration of the unique circumstances of this case, we shall reduce the daily penalty rate to $10.00 per employee per day.
  The Board shall order the employer to pay $1,650.00 in civil penalties under AS 23.30.080(f) and in accord with AS 23.30.080(g).
  


ORDER
1. The employer shall maintain workers’ compensation insurance coverage of any employees, in compliance with AS 23.30.075 and continue to file evidence of compliance in accord with AS 23.30.085.
2. Pursuant to AS 23.30.060, the employer is directly liable for any compensable claims arising during the period the employer was in violation of AS 23.30.075, from September 1, 2006 through December 16, 2006.

3. Pursuant to AS 23.30.075(b), Ski Dobrova is personally, jointly, and severally liable together with Ski & Benny Pizza for any compensable claims arising during the period the employer was in violation of AS 23.30.075, from September 1, 2006 through December 16, 2006.

4. Pursuant to AS 23.30.135, the Board directs the Fraud Unit of the Workers’ Compensation Division to investigate this employer quarterly for a period of at least two years to ensure the employer’s continuing compliance with AS 23.30.075 and AS 23.30.085.  
5. Pursuant to AS 23.30.080(f), the Board assesses a civil penalty of $10.00 for each employee for the 165 days the employees were employed while the employer failed to insure or provide the security required by AS 23.30.075.  The Board orders the employer to pay $1,650.00 to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, P.O. Box 25512, Juneau, Alaska 99802-5512.  The Board orders the employer to make its check payable to the Alaska Workers’ Compensation Benefits Guaranty Fund established under 
AS 23.30.082. 
6. Pursuant to AS 23.30.080(g), payment of the civil penalty of $1,650.00 is due within seven days after the date of service of this order upon the employer.  
7. Pursuant to AS 23.30.135, the Board orders the Investigator to provide a report to the Board within ten days from the date of service of this order upon the employer, regarding the employer’s compliance with the Board’s order for payment of the civil penalty assessed under AS 23.30.080(f).
8. Pending payment of civil penalties assessed under AS 23.30.080(f) in the sum of $1,650.00 in accord with this Decision and Order, the Board shall maintain jurisdiction of this matter.
Dated at Anchorage, Alaska on May 9, 2007.






ALASKA WORKERS' COMPENSATION BOARD






Darryl Jacquot,






Designated Chairman






Patricia Vollendorf, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of The Accusation of Employer’s Failure to Insure Workers’ Compensation Liability against Ski & Benny Pizza employer / respondant; Case No. 700001960; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on May 9, 2007.






Robin Burns, Clerk
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� See, Timecards submitted by the employer.  


�See AS 23.30.265(13).  


� 10 FS SLA 05.


� 7/19/05 Letter to the Honorable Frank Murkowski, Governor, from David W. Márquez, Attorney General; �By: Scott J. Nordstrand, Deputy Attorney General, Civil Division, at 15.


� AS 23.30.135(a) provides in relevant part: “In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .”


� See 101 C.J.S. Workers’ Compensation §1577.


� �HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000711&FindType=Y&SerialNum=1940106035" ��Petty v. Mayor, et al., of College Park, 63 Ga. App. 455, 11 S.E.2d 246 (1940)�.  


� In Re Edwell John, Jr., d/b/a Admiralty Computers, AWCB Decision No. 06-0059 (March 8, 2006); In Re Alaska Native Brotherhood #2, AWCB Decision No. 06-0113 (May 8, 2006); In Re Wrangell Seafoods, Inc., AWCB Decision No. 06-0055(March 6, 2006).


� In In Re:  Mecca Jewelry, AWCB Decision No. 07-0056 (March 15, 2007), we found that based on the low risk of the employment, and the employer’s prompt actions in complying with the insurance requirement, a civil fine of $3.00 per employee work day was warranted.  


� AS 23.30.080(g) requires an employer to pay a civil penalty order issued under AS 23.30.080(f) within seven days of the date the order is served upon the employer, failure to do so subjects the employer to a potential declaration of default and entry of a default judgment in the Alaska Superior Court, upon which collections may ensue.
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