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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	CAROL A. ADKINS, 

                                                  Employee, 

                                                     Applicant

                                                   v. 

ALASKA JOB CORPS CENTER,

                                                  Employer,

                                                   and 

ZURICH AMERICAN INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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DECISION AND ORDER

AWCB Case No. 200406966
AWCB Decision No. 07-0128

Filed with AWCB Juneau, Alaska

on May 16, 2007


On April 11, 2007, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employer’s appeal and the employee’s limited cross appeal of a discovery order rendered by the Board’s Designee. Attorney Steven Constantino represented the employee. Attorney Robert Bredesen represented the employer and insurer (“employer”). At the conclusion of the hearing the record remained open at the Board’s request. We directed the employee to submit a citation to an Alaska Supreme Court case relied upon in her arguments. Upon receipt of the supplemental authority the record closed when the Board next met on April 17, 2007.


ISSUES

1. Did the Board Designee abuse her discretion, under AS 23.30.108, in denying the employer’s petition for a protective order, and in ordering the employer to supplement its discovery responses as newly discovered information becomes available to the employer?
2. Did the Board Designee abuse her discretion, under AS 23.30.107 and AS 23.30.108, in denying the employee’s petition for a protective order, and in ordering her to sign pharmacy records releases restricted to the pharmaceutical drugs prescribed by physicians the employee saw for her work injury?
3. Is the employee entitled to attorney’s fees and costs under AS 23.30.145?

SUMMARY OF THE EVIDENCE
I. MEDICAL HISTORY

The employee was injured on June 14, 2004, when she lifted a box of soda syrup, which caused extreme pain in her lower back. At the time of the injury, she was employed as a Cook Helper for the employer.
  

The employee initially treated with Bobby Lucas, D.C., and was diagnosed with a lumbosacral sprain/strain. Despite being off work for a few weeks following the injury, the employee was released to return to light-duty on July 12, 2004. The employee received physical therapy and continued chiropractic care; however, her symptoms did not resolve. A lumbar MRI
 was taken on October 22, 2004, which revealed relative spinal stenosis at L3-L4 and L4-L5, lateral recess stenosis at the same levels, and scoliosis with associated degenerative changes. Based upon the interpretation of the MRI, Dr. Lucas completed a form indicating the employee had a permanent partial impairment (“PPI”) of 22 percent. At the employer's request, Jeffrey Hawkins, D.C., evaluated the employee on September 17, 2005.
  Dr. Hawkins diagnosed degenerative disc disease of the lumbar spine and lumbar strain. He opined the degenerative disc disease was not work-related; and that the lumbar strain was work-related and resolved. He found her to be medically stable in early September 2004. He attributed her continuing complaints in need for treatment to nonorganic pain. Dr. Hawkins assessed a zero percent PPI rating. On February 23, 2006, Dr. Lucas found the employee reached medical stability and assessed a 16 percent PPI rating. A second independent medical evaluation (“SIME”) was conducted on September 18, 2006, by William Ross, D.C. Dr. Ross diagnosed multiple level disc protrusions, stenosis, posterior facet syndrome, IVD lumbar spine with myelopathy, degenerative spondylolisthesis, and lower lumbar apophyseal osteoarthritis and degenerative disc disease. He indicated the employee’s condition was medically stable with regard to work injury and assessed 13 percent PPI. He recommended weekly chiropractic treatments, to include IDD treatments, to continue as long as the employee remained employed with the employer.

II. PROCEDURAL HISTORY

On June 13, 2006, the employee submitted a discovery request to the insurer. The employer was requested to produce 11 categories of documents in the employer's possession at the time of the request, or that may come into the employer's possession in the future. Documents requested included the following:

1. the claim adjuster's files; 

2. files of any medical case manager, rehabilitation nurse or other persons employed by the employer with regard to the employee's medical condition; 

3. all documents provided by the employer to, or received by the employer from, physicians, reemployment specialists, or other person who has, or is anticipated will, prepare a medical report or other reports relating to the employee; 

4. all documents provided by the employer to, or received by the employer from, any physician, reemployment specialist, or other person anticipated to give testimony at any hearing regarding the employee's entitlement to workers’ compensation benefits; 

5. all witness statements or other documents containing a fact, statement of alleged fact regarding the incident; this request includes, but is not limited to, all records, reports, recordings or transcripts of conversations, photographs, videotapes, or other documents prepared or gathered as part of a factual investigation or surveillance; 

6. the employer's personnel files or other data compilations relating to the employee;

7. documents relied on by the employer to determine the employee's compensation rate; 

8. all records of payment of money by the employer to, or on behalf of, the employee during the 52 weeks prior to June 14, 2004, including, but not limited to, wages, health insurance, retirement benefits; 

9. all documents describing the employee's job and its physical demands at the time she was injured; 

10. all bills, invoices, or other documents requesting payment for medical services provided to the employer by any firm or person to treat, diagnose or evaluate the conditions the employee alleged are related to employment by the employer; and 

11. all records documenting the date and amount of all employer payments for medical services, medicines or medical equipment furnished to the employee.
  

The employee's discovery request was continuing in nature, and specifically stated, “… should a document within the scope of an employee discovery request come into the employer's possession in the future, please produce such documents at your earliest convenience within 30 days following receipt.”

The employer petitioned for a protective order against the employee’s June 16, 2006 discovery request to the extent that it sought to impose an ongoing discovery obligation beyond the obligations imposed by the Act. The employer asserted that the employee’s discovery request amounted to a request for the employer and insurer’s litigation file, and pursuant to the Board’s decision in Knight v. Nana / Dynatec JV,
 the employer should be protected. Further, the employer asserted that a protective order was necessary because the employee’s request for copies of bills and documentation of ongoing payments of medical benefits was unduly burdensome.

The employer asserts that the employee is attempting to establish a sweeping new rule, contrary to existing law and, if she prevails, the consequence will be that public policy initiatives specific to workers’ compensation will be severely undermined. The employer acknowledges that the present dispute concerns documents obtained by a party after a claim has been filed and denied, and attorneys have been retained by both sides; therefore, both sides are in the process of investigating their claims and defenses. The employer argues that, if recognized, the “new rule” will alter the discovery rules in workers’ compensation proceedings requiring both parties to essentially turn over everything discovered in the course of discovery in active litigation. 

The employer did not oppose a duty to supplement under circumstances comparable to those set forth in Civil Rule 26(e). The employer notes that the Civil Rules have more expansive mandatory disclosure requirements, and asserts that the Civil Rules impose only a qualified and limited duty to supplement and, unlike the employee's request, do not require litigants to turnover everything they obtain during an investigation. The employer describes the employee’s request as an unlimited and unqualified duty of supplementation to discovery responses; a duty of the employer to turn over everything it learns in its investigation, including public records, new witness interviews, and surveillance. The employer maintains that the employee’s “proposed rule” will require employers to inform employees, at the outset, whenever an active fraud investigation is occurring; and, according to the employer, the primary beneficiaries of such a “rule” will be fraudulent claimants.
   

The employer argues that the Act and its Regulations already address the issue of supplementation and limit the duty to medical records only, pursuant to AS 23.30.095(h) and 8 AAC 45.052. In reliance upon Knight v. NANA / Dynatec JV,
 the only on-point case law according to the employer's research, the employer argues that to allow discovery of the employer's investigation impermissibly intrudes upon the employer's mental impressions and litigation preparation and would violate the work product doctrine. The employer points to the Knight Board panel’s decision for the proposition that the employee’s discovery rights stop at the fruits of the employer's investigation.

In addition to the Act, Regulations and Board case law, the employer contends that the employee’s request is also contrary to policies against fraud. The employer asserts that the Alaska Legislature’s recent amendments to the Act made clear that fraud against employers has increasingly become a major problem requiring aggressive new steps. As such, the employer argues that the “rule” requested by the employee will undermine these recent public policy initiatives by requiring employers to notify, through supplemental disclosures, the nature and extent of any ongoing 
fraud investigation.

The employer asserts that the Alaska Supreme Court’s decision in Langdon v. Champion,
 is supportive of its position that supplementation of an adjuster’s file is not permitted. In Langdon, the Supreme Court held “…that materials contained in an insurer’s file shall be conclusively presumed to have been compiled in the ordinary course of business, absent a showing that they were prepared at the request of or under the supervision of the insured’s attorney. Prior to such attorney involvement, materials held by insurers are subject to discovery without regard to any work product restrictions.”
  In applying this holding to the instant matter, the employer asserts that the adjuster’s file has already been produced; therefore, the employee’s request for updates to the adjuster 's file after an attorney has been retained and an investigation for purposes of litigation has commenced, is beyond what the holding in Langdon will allow.

The employee filed her answer to the employer’s petition for a protective order. She asserted that seeking production of adjusters’ files has become a matter of course for counsel representing injured workers, because it is the quickest, most efficient, and cost-effective way to review the administration of the claim before an employee's attorney has entered an appearance. Further, the employee contends that access to the adjuster’s file typically allows an employee’s attorney to secure a factual overview of the claim and its administration; that it enables the issues in dispute to be narrowed, that the expense of conducting a broad, time-consuming initial investigation or conducting extensive formal discovery, such as deposing the adjuster, is often prohibitive when the attorney initiates the employee's claim. The employee acknowledges that the attorney/client privilege applies to confidential communications between the adjuster and its attorneys, thereby protecting these communications from discovery. The employee asserts that pursuant to former Board rulings, “work product” protection from discovery should be narrowly construed; that this is especially true with regard to documents containing communications between the employer and its representatives and any physician who has or is anticipated to issue a report or testify in the matter at issue.

With regard to the employer's argument that imposition of an ongoing discovery obligation is beyond the obligations imposed by the Act, the employee responded that adoption of the employer's position invites discovery “gamesmanship,” which the employee asserts is precisely what the Board and the courts have rejected as being inconsistent with the policies and goals underlying the liberal discovery doctrine. The employee contends that, when combining the Act’s mandate of speed, economy, cooperation, simplicity, and informality in the discovery process with Civil Rule 26(e), which requires parties to supplement discovery responses, there is an imposition of a duty to cooperate with a request to supplement discovery responses with newly received relevant information within the scope of an earlier discovery request. The employee asserts that the mandates of speed and economy are inconsistent with a rule that would require a party to make multiple, serial requests every 30 days for the same information. The employee maintains it will be corrosive to the Board’s truth seeking hearing process and the fundamental fairness of the process to permit employers to withhold relevant evidence in discovery. Relying on the Knight case, cited by the employer, the employee asserts that the Act, and well-established policies of liberal wide ranging pre-hearing discovery support denial of the employer's petition for a protective order.

On August 23, 2006, the employer requested that the employee sign multiple releases, including a pharmaceutical release which covered Carrs Pharmacy, Fred Meyer Pharmacy, Geneva Woods Mat-Su Pharmacy, My Doktor’s Pharmacy, Susitna Professional Pharmacy, TKO Pharmacy, Wal-Mart Pharmacy, Valley Hospital Pharmacy, and Cross Roads Pharmacy.
  The releases requested pharmaceutical records from June 14, 2002 forward to the present. On August 29, 2006, the employee offered to sign an information release authorizing the employer to secure copies of information relating to drugs and medications prescribed for her low back condition and related symptoms of the June 14, 2004 injury.
  On September 22, 2006, the employer filed a petition to compel discovery, requesting that the Board direct the employee to execute the pharmacy release pursuant to the employer's August 23, 2006 request.
  

The employee answered the employer’s petition to compel discovery, asserting that the express words of the Act, at AS 23.30.107, limit the employee's duty to provide the employer with releases to obtain medical and rehabilitation information, to information that is “relative to the employee's injury.”  Based upon the limitation in AS 23.30.107, the employee asserted that the employer's request that the employee release several years of private medical information, such as “pharmaceutical logs and/or information regarding prescription drug information relating to Carol A. Adkins from 6/14/02 to the present,” is per se invalid. Further, the employee asserted that the employer failed to make a showing that the medications the employee may have been prescribed for health conditions, apart from her work-related back injury, are in any way related to her work-related injury, to any defense raised by the employer's pleadings, or that they would be likely to lead to evidence that is relevant to the employee's work-related injury. Pursuant to AS 23.30.108, the employee responds that the Board’s statutory authority is limited to compelling an employee to sign releases that “are likely to lead to admissible evidence relative to the employee's injury;” and that under AS 23.30.107(a), medical records that have nothing to do with the body part injured are per se irrelevant and not discoverable.
  The employee contends that despite her attempts to cooperate with the employer's discovery request, and agreeing to sign information release authorizing the employer to secure copies of information relating to medications prescribed for the employee by the medical providers from whom she has received medical services for her work-related injury, the employer made no effort to avail itself of the release, nor did it propose any alternative for securing relevant drug information other than the employer's blanket release. The employee requested that the Board find the employer's petition to compel is per se invalid, and enter an order protecting the employee from being compelled to release all pharmaceutical logs and/or information regarding prescription drugs prescribed for the employee from June 14, 2002.

On November 3, 2006, the employer expressed its surprise that the employee suggested that pharmacies process body part specific releases. The employer maintains that it established otherwise, and included a response from Walgreens Pharmacy in another claim. A release with body part specific restrictions was submitted and Walgreens declined to process the records request without a broadened release.

The employee objected to the admission into evidence, reliance upon or any consideration of the release submitted to Walgreens and Walgreens’ response requiring a broadened release. The employee also requested cross examination of the unidentified authors of the documents.

The employee argued under Granus v. Fell,
 that the proponent of a release bears the burden of proving the relevance of the information it seeks. Additionally, the employee relied upon Syren v. Municipality of Anchorage,
 for the proposition that under the Act, medical records having nothing to do with the body part injured are per se irrelevant and not discoverable without some basis for discovery. The employee asserts that the employer has made no showing that the information regarding medications the employee may have received for work related or not work-related conditions will have any tendency to make contested material facts at issue in this case more or less likely. The employee contends there is no affirmative defense alleging drug abuse, drug seeking behavior, malingering or symptomatic magnification, or any interrelation whatsoever between the employee’s condition and any other physical condition or medication usage in this matter. The employee maintains the employer has failed to show how drug information is relevant. The employee asserts that the employer failed to produce evidence it sent the employee's medication release to any pharmacy, or that any pharmacy responded that it would not honor the release based on the body part limitation. The employee encouraged the Board Designee to follow the Board’s rejection of a “one-size-fits-all” approach to discovery, which she asserts is contrary to AS 23.30.001 and AS 23.30.007. The employee argues that pursuant to the Syren decision, no discovery can be ordered it is not relevant to matter in dispute and the determination of relevancy is factually specific and unique to each claim.

The employee contends that because workers’ compensation is not a voluntary system, if the Board orders the employee to sign a general medical release for her medication records, we will be sending a message to workers that by filing a report of injury, the employee will be required to disclose to a hostile insurance company all manner of potentially embarrassing, and very private irrelevant medical information. The employee asserts that the potential for abuse is obvious and believes that disclosure of such medical information will deter injured workers from using the system.

On December 20, 2006, a prehearing conference was held to address the parties’ respective petitions for protective orders. In reliance upon Civil Rule 26(e), the Board Designee ordered as follows:

Employer’s request for protective order:  While the AWCB has favored informal discovery, in instances where guidance has been required, the AWCB has looked to the civil rules to resolve disputes regarding discovery. . . .

The employer is ordered to supplement its discovery responses as newly discovered information becomes available. This does not mean that work product and/or attorney-client protected information need be disclosed, but the employer is required to submit a privilege log detailing what documents are being withheld.

Regarding the employee’s request for protective order on the unrestricted pharmacy records release. The employee is required to release information relative to her injury. The employer’s release should be modified to be restricted to the physicians whom the employee has disclosed she has seen for this injury. She is ordered to sign the release within 14 days of receipt.

The parties entered into a compromise and release agreement filed with the Board on March 1, 2007. Pursuant to the terms of the agreement, the employee received $23,010.00, and waived her entitlement to any and all past, present and future compensation benefits and any claim for compensation rate adjustment. In addition, the employee waved her entitlement to reemployment benefits. The employee reserved her entitlement, if any, to past and future medical benefits arising from or necessitated by the June 14, 2004 injury. The employer withdrew all controversions of medical benefits, but reserved all defenses, including those presently withdrawn, to future medical claims for medical and related benefits. The employer agreed to pay for further chiropractic and IDD treatments in accordance with the recommendations provided by the SIME physician and agreed to process and pay the employee’s outstanding medical bills relative to the statement of account information provided by the employee. The employer agreed to pay attorney’s fees of $13,000.00. Each party agreed to bear their own costs in connection with the employee’s claim.

III. ATTORNEY FEES AND COSTS
The Affidavit in Support of Statement of Attorney Fees and Costs of Steven Constantino was filed with the Board on April 5, 2007. Mr. Constantino did not withdraw representation of the employee after the parties to the instant matter entered into a compromise and release agreement. Instead, he chose to continue his representation of the employee through resolution of the parties’ appeals of the Board Designee’s discovery orders. From February 16, 2007 through April 5, 2007, Mr. Constantino’s affidavit itemizes 13.7 hours of attorney time at the rate of $275.00 per hour. The affidavit additionally itemizes costs. These include 2.4 hours of paralegal time at $100.00 per hour; photocopying and postage charges of $27.40. Actual costs of $267.40 were incurred in relation to Mr. Constantino’s representation of the employee for purposes of the employer’s appeal of discovery orders and the employee’s cross-appeal. Mr. Constantino further supplemented his affidavit of fees and costs at the hearing. He testified that he expended five additional hours at hearing. 18.7 total hours were expended by Mr. Constantino representing the employee, for total attorney fees of $5,142.50, and total costs of $267.40. 

The employer argued that the employee is not entitled to attorney fees based upon the Board’s determination in Syren v. Municipality of Anchorage,
 where the Board denied an award of attorney fees without prejudice as the employee’s claim on the merits of the case was not resolved. The employee asserted that under Tate v. Key Bank of Alaska,
 when nothing else is at issue, an award of attorney fees is appropriate. The employee argues that, if she prevails, Mr. Constantino’s representation was instrumental in the vindication of her right to privacy and in determining her right to continuing discovery with seasonal supplementation.

IV. THE PARTIES’ ARGUMENTS AT HEARING

A. Employer’s Petition for a Protective Order
In addition to the arguments already extensively summarized, the employer objects to the expansive and ongoing discovery requests made by the employee. It asserts that a prehearing conference order requires disclosure of non-privileged information on a regular and ongoing basis. The employer objects because the order did not attempt to outline the contours of the privilege. The employer reminded the Board that the employee is represented by an attorney who has an obligation to independently investigate the employee's claim. The employer contends that the employee has received copies of the employer and the adjuster files and only seeks information that the employer's attorney gathers from other sources, sources to which her attorney has equal access.

The employer views the employee’s discovery request as a request for everything the employer’s attorney receives as he investigates the claim for purposes of litigation. The employer argues that the Board Designee’s order permits the employee to look over the shoulder of the employer’s attorney and, consequently, certain work product and attorney / client privileged information will be disclosed. The employer argues that if its attorney’s investigation file must be turned over, the employer will be placed at an undue disadvantage. 

The employee asserts that its discovery request was fashioned for the purpose of expediting the discovery process and avoiding serial discovery requests. The employee contends that pursuant to the Legislature’s declaration that it intends for the Act to be interpreted “to ensure the quick, efficient, fair and predictable” delivery of benefits, that AS 23.30.010(a) is applicable to the discovery process. The employee further asserts that the employer’s argument, that continued cooperation with discovery shall disclose its attorney's work product and litigation strategy, is anachronistic and entirely misplaced in the workers’ compensation context under the Board's ruling in Granus v. Fell.
  

The employee reminds us that voluntary litigants, before the Courts, are required to supplement and seasonably amend prior discovery responses pursuant to Civil Rule 26(e). The employee maintains it is the employer's position that in the workers’ compensation context a less transparent and more litigated discovery rule should apply than in voluntary civil litigation. Further, the employee asserts as follows:

The Board knows from its administrative experience that in the course of workers’ compensation litigation it is not unusual for an employer to privately correspond or consult with a treating doctor, without any notice or an opportunity for the employee to participate. Such ex parte contacts are not permitted in civil litigation, where a party’s expert witnesses cannot be contacted directly without notice to the other side. Inaccurate statements and representations made by an employer can and too often do result in the physician or fact witnesses giving new or changed opinions without any notice to the employee that such evidence even exists. Employers are increasingly using surreptitious video surveillance to advance all manner of adverse argument at hearing, including allegations of fraud.

The employee asserts that the employer is urging the Board to revert to a gamesmanship theory of litigation that would permit it to withhold new evidence to be sprung on the employee during a hearing. The employee argues that such an approach is inconsistent with all current Board
 and Alaska
 precedent and is contrary to the purpose and intent of modern discovery practice. The employee maintains that the purposes and policies of the Act demand that the Board endorse a less litigated, more expeditious and transparent discovery process, not a reversion to trials by ordeal and surprise.

B. Employee’s Petition for a Protective Order
The employee maintains that there is no authority under the Act for the Board Designee to order an employee to sign the release in a situation where the employer failed to plead any facts, which if true, would form a basis for finding that information concerning medications prescribed to the employee for medical conditions unrelated to her work-related injury are “relative to her injury” or “likely to lead to evidence relative” to the employee’s work related low back injury. The employee expressed her belief that by introducing AS 23.30.108 into the Act in 2000, the Legislature intended to raise the evidentiary showing the employer must present before an employee can be compelled to sign a medical release. Specifically, the employee maintains that substantial evidence must be presented by the employer showing that the information sought will lead to admissible evidence. The employee acknowledges that under AS 23.30.107(a), the employee must provide the employer with releases to obtain medical and rehabilitation information that is “relative to the employee's injury.”

In the case before the Board, the employee asserts that the employer has made no showing that the medications the employee may have been prescribed for health conditions apart from her work-related back injury since June 14, 2004 are in any way related to her work-related injury or to a defense raised by the employer's pleadings. The employee again asserts that medical records having nothing to do with the body part injured are per se irrelevant and not discoverable under Syren.

The employee maintains that the employer will continue to receive all medical records for diagnosis or treatment of the employee's work injury, including all medications prescribed for it. The employee contends that the employer receives his information directly from the reports of the treating physicians. The employee identifies that the dispute in this case revolves around drug information that may exist for unrelated health matters and asserts that the pre-hearing officer 
had no evidence demonstrating that information concerning medications the employee may have been prescribed for non-work-related conditions since June 2002 are “likely to lead to evidence relative” to the employee’s work-related condition. 

The employee contends that she has been cooperative with the employer’s rights to discovery under the Act; she provided the employer with pharmacy releases for medications relevant to her low back injury extending back two years prior to the injury, and signing all medical releases the employer requested, except the blanket pharmacy release. The employee asserts that the employer never attempted to secure pharmacy information with the releases provided by the employee, and never provided evidence that releases within the scope of the Act were not effective in securing relevant pharmacy information.

The employee further argues that she has a right to maintain confidentiality of irrelevant pharmaceutical information, pursuant to provisions of federal law, including HIPPA, and her constitutional rights to privacy. The employee asserts that she sought a protective order not merely to vindicate her legal rights, but to prevent disclosure to an adverse party of very private irrelevant information that has a high potential for abuse, as well as unnecessary embarrassment and humiliation. The employee maintains that medical history is a virtual roadmap to an individual's health conditions and concerns; and therefore urged the Board to think of all the drugs friends and family members may have been prescribed to appreciate how potentially invasive disclosure of irrelevant drug information could be, particularly to an adverse party in litigation. The employee argues that an involuntary medical benefit system, such as workers’ compensation, should not be used as a battering ram to open up the most private and potentially compromising irrelevant details of an employee's medical history.

Finally, the employee asserts that the enactment of AS 23.30.108 requires that to compel the release of medical information about non-work related health conditions, the Board must be presented with substantial evidence that disclosing pharmacy information not prescribed for the work injury is “likely to lead to admissible evidence relative to the work injury.”  The employee argues that no such evidence was presented to the Board’s Designee and, therefore, her order compelling the employee to release irrelevant drug information was an abuse of her discretion.

The employer acknowledges it seeks pharmacy information to identify medical providers who the employee has treated with, going back no more than two years prior to the reported date of injury. With this information, the employer will learn the identity of medical providers the employee has treated with in recent years. The employer contends that it will use this information during its investigation by submitting releases to the employee to obtain the records from the medical providers identified in the prescription records. The employer maintains that pharmacy records do not contain detailed or highly confidential sorts of information routinely found in medical records. Further it asserts that from pharmacy records the most it will learn is the names of the medical providers and the types of drugs prescribed. It contends that from the pharmacy records it would not know why the drug was prescribed, nor would it learn under what circumstances it was prescribed. The employer argues that, in this manner, the pharmacy releases are reasonably calculated to lead to the discovery of admissible evidence and that the employer thereby has met its burden under AS 23.30.107. 

The employer asserts that the Board Designee’s order denies the employer any right to independently investigate the employee's claim. Further, it argues that the order sacrifices the employer's due process rights and facilitates fraud under the Act.

The employer asserts that protections exist for the employee based upon the Board’s decision in Granus v. Fell,
 in which the Board recognized that it is foreseeable, through reasonable discovery, that private information that is ultimately irrelevant to the issues in the employee's case may be revealed. In such a situation, the employer asserts that the appropriate solution is that the employer cannot disclose, file or otherwise use the information, but instead to maintain it in confidence. The employer argues it is not appropriate to simply preclude the employer from investigating the claim.

The employer argues that the disclosure of prescriptions issued for only the work-related injury in question effectively denies the employer the right to discover information concerning possible 
pre-existing conditions. Further, the employer asserts that the “this injury” restriction presumes that pharmacists can determine what a given prescription was issued for and that the pharmacist has the medical expertise to make such a judgment. The employer maintains that there is no reason to believe a pharmacist will be able to tell, by reviewing a list of prescriptions, what a prescription was issued for, and whether it relates to an injury in dispute and a workers’ compensation claim. The employer argues that such a restriction renders the release unusable as a practical matter, and therefore amounts to an abuse of discretion.

The employer suggests that with respect to its pharmacy records release, proper analysis begins with a review of AS 23.30.135(a) and, more specifically, AS 23.20.107, which requires employees to sign releases provided to them by their employer for information “relative to the employee's injury.”  The employer points out that the Board has consistently construed statutes and regulations to favor liberal discovery and has merely required that an employer seeking release must show the information within the release appears “reasonably calculated” to lead to the discovery or evidence admissible at hearing.
  The employer asserts that this requires the employer to articulate a reasonable nexus between the information sought and evidence that would be relevant to a material issue. It asserts that the nature of the injury, the benefits claimed, the evidence thus far developed, and the specific disputed issues in the case, determine the range of material issues on which reasonable discovery is allowed.

The employer asserts that the Board Designee abused her discretion in denying the employer's petition to compel. The employer requests the board find the employer is entitled to pharmacy records going back at least two years prior to the date of the employee's injury.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. STANDARD OF REVIEW OF THE DESIGNEE’S DISCOVERY ORDER

AS 23.30.108(c) provides:

At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury. If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense. If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record. The decision by the board on a discovery dispute shall be made within 30 days. The board shall uphold the designee’s decision except when the board’s designee’s determination is an abuse of discretion.

Further, under AS 23.30.107(a), the employee must release all evidence “relative” to the injury. Regarding medical evaluation and discovery process generally, we have long recognized that the Alaska Supreme Court encourages "liberal and wide - ranging discovery under the Rules of Civil Procedure."

Under AS 23.30.108(c), we must uphold release and discovery decisions of the Board Designee absent "an abuse of discretion."  The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."
  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.
  In the Administrative Procedure Act the legislature has provided a definition to be used by the courts in considering appeals of administrative agency decisions. It contains terms similar to those noted above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . . If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

On appeal to the Alaska Workers’ Compensation Appeals Commission, AS 23.30.128(b) provides that our decision reviewing a Board Designee determination is subject to reversal under the abuse of discretion standard, and appeals of Commission decisions to the Alaska Supreme Court are reviewed under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test, as cited above. Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of a Board Designee’s order. Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence. If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld."
 

In the instant matter, both the employer and the employee have appealed the Board Designee’s orders asserting she abused her discretion, and the issues they present to us are matters of first impression. 

The Board refuses to order discovery that will not assist us in ascertaining the rights of the parties, or in the resolution of a claim.
  We note that in the instant matter, the parties have entered into a compromise and release agreement, which serves to resolve all issues between the parties. Pursuant to the agreement, the employer has withdrawn its controversion of medical benefits and the employee has not waived past or future medical benefits. Additionally, the employer retains all defenses, including those presently withdrawn, to future medical claims for medical and related benefits. The Board concludes, therefore, that resolution of the discovery issues is necessary to ascertain the rights of the parties and enable the parties to proceed with additional investigation that may be necessary in the future based upon the employee’s continued entitlement to medical benefits, subject to the employer’s potential defenses.

II. SUPPLEMENTATION OF DISCOVERY RESPONSES BY THE EMPLOYER

The employer requests that we find the Board Designee abused her discretion when she ordered the employer to supplement its discovery responses as newly discovered information becomes available. The Board Designee, in making her determination, relied upon Civil Rule 26(e)(1) and (2). Rule 26(e) states, in relevant part, as follows:

Supplementation of Disclosures and Responses. A party who has made a disclosure under paragraph (a) or Civil Rule 26.1(b) or responded to a request for discovery with a disclosure or response is under a duty to supplement or correct the disclosure or response to include information thereafter acquired if ordered by the court or in the following circumstances: 

(1) A party is under a duty to supplement at appropriate intervals its disclosures under paragraph (a) if the party learns that in some material respect the information disclosed is incomplete or incorrect and if the additional or corrective information has not otherwise been made known to the other parties during the discovery process or in writing. With respect to testimony of an expert from whom a report is required under subdivision (a)(2)(B) the duty extends both to information contained in the report and to information provided through a deposition of the expert. 

(2) A party is under a duty seasonably to amend a prior response to an interrogatory, request for production, or request for admission if the party learns that the response is in some material respect incomplete or incorrect and if the additional or corrective information has not otherwise been made known to the other parties during the discovery process or in writing. 

(3) Trial Preparation:  Materials. Subject to the provisions of subparagraph (b)(4) of this rule, a party may obtain discovery of documents and tangible things otherwise discoverable under subparagraph (b)(1) of this rule and prepared in anticipation of litigation or for trial by or for another party or by or for that other party's representative (including the other party's attorney, consultant, surety, indemnitor, insurer, or agent) only upon a showing that the party seeking discovery has substantial need of the materials in the preparation of the party's case and that the party is unable without undue hardship to obtain the substantial equivalent of the materials by other means. In ordering discovery of such materials when the required showing has been made, the court shall protect against disclosure of the mental impressions, conclusions, opinions or legal theories of an attorney or other representative of a party concerning the litigation. 

A party may obtain without the required showing a statement concerning the action or its subject matter previously made by that party. Upon request, a person not a party may obtain without the required showing a statement concerning the action or its subject matter previously made by that person. If the request is refused, the person may move for a court order. . . .

Alaska Rule of Civil Procedure 34 states, in pertinent part, as follows:

(a) Scope. Any party may serve on any other party a request 

(1) to produce and permit the party making the request, or someone acting on the requestor’s behalf, to inspect and copy, any designated documents (including writings, drawings, graphs, charts, photographs, phono-records and any other data compilation from which information can be obtained, translated, if necessary, by the Respondent through detection devices into reasonable usable form) or to inspect and copy, test, or sample any tangible things which constitute or contain matters within the scope of Rule 26(b) and which are in the possession, custody or control of the party upon  whom the request is served.

In the instant matter, the employer argues it is not required to supplement its discovery responses with everything it obtains in the process of discovery; that its obligation to supplement discovery is limited only to medical records pursuant to AS 23.30.095(h) and 8 AAC 45.052. Finally, the employer maintains, pursuant to the Board’s ruling in Knight v. NANA / Dynatec JV,
 that the employee’s right to discovery ceases at the fruits of the employer’s investigation; and that to honor the employee’s request for supplementation of discovery shall intrude impermissibly upon the employer’s mental impressions, litigation preparation and violate the work-product doctrine.

Under AS 23.30.108(c) we must uphold a decision of the Board Designee absent an "abuse of discretion” on the designee’s part. Pursuant to AS 23.30.005(h), the Board and its Designees have the authority to order a party to produce records that “relate to questions in dispute.”
  In determining whether formal means of discovery should be ordered after informal requests have failed, the Board Designee must determine whether the discovery sought is likely to result in the acquisition of relevant evidence.
  The party requesting discovery bears the burden of demonstrating the relevancy of the information sought. The employee in the instant matter must show the information sought is “reasonably calculated” to lead to evidence admissible at hearing.
  To be “reasonably” calculated, the employee must exhibit a reasoned likelihood, greater than a mere probability, but not necessarily a probability, that the information sought will lead to admissible evidence.
  “Calculated” requires the employee in this matter to demonstrate a nexus between the information sought and evidence that has any tendency to make a fact of consequence to the action more or less probable.
  We find the Board Designee did not address each of the employee’s requests individually to determine if the information sought was relevant to the subject matter in dispute.
  

We find the employee’s request for the adjuster’s file, files of any medical case manager, other individuals retained by the employer to monitor the employee’s medical condition, or physician are relevant to medical benefits, and we shall limit the employer’s obligation to supplement its discovery responses to all unprivileged documents in the adjuster’s and / or medical case manager’s file.
  With regard to the employee’s request for supplementation of these discovery requests, we find there is substantial evidence to support the Board Designee order. We conclude that she did not abuse her discretion. 

The employer’s request for a protective order in the instant matter focuses mainly upon the employee’s fifth discovery request, which involves witness statements and documents regarding the work incident, the employee’s injury, or physical or mental condition, and includes all records, reports, recordings or transcripts of conversations, photographs, videotapes, or other documents prepared or gathered as a part of a factual investigation or surveillance and supplementation thereof. Pursuant to the Board’s ruling in the Knight case, we find facts relative to the employee’s injury contained in documents relied upon by employer retained independent medical evaluators are not privileged and, therefore, not protected from discovery based upon the attorney-client privilege.
  As far as witness statements, including the employer’s physician’s opinions reduced to writing, we shall order the employer to supplement its discovery responses accordingly. Additionally, we shall order the employer to supplement the record with correspondence with medical experts, except for attorney and employer mental impressions, conclusions, opinions or legal theories. We find this may lead to relevant evidence such as the records and other information provided to the experts, and will assist the Board to determine whether false, misleading, or improper information was relied upon by the expert in reaching his or her opinions and conclusions.

The employee’s fifth discovery request goes beyond witness statements. In the instant case and in the past, employers have contested production of surveillance materials arguing they are protected by the work-product doctrine and the attorney-client privilege. The Alaska Supreme Court, in Langdon v. Champion,
 directed that in order for material to fall within the ambit of Civil 
Rule 26(b)(3) and, thus be considered “work-product,” it must (1) be a document or other tangible thing; (2) be prepared in anticipation of litigation; and (3) be prepared by the opposing attorney or his representative. Further, the Supreme Court reminded us that a substantial part of the business of insurance companies is to investigate claims; therefore, it can be presumed that such investigations are part of the normal business activity of the carrier and that reports and witness’ statements compiled by or on behalf of the insurer in the course of such investigations are ordinary business records and are distinguishable from trial preparation materials.
  The Supreme Court acknowledged the long established policy of the Court is to encourage liberal discovery to facilitate ascertainment of the truth, eliminate surprise at the trial and to make it convenient for all parties to find and preserve all available evidence concerning the facts in issue, thereby encouraging the settlement or expeditious trial of litigation.
  The Supreme Court advises us, however, that if materials are prepared at the request or under the supervision of an attorney for the employer, they are entitled to protection under the work-product doctrine.

The Board considered a request for surveillance materials similar to the employee’s in the instant matter in Clark v. Timber Fallers, Inc.
  In Clark, the Board noted that, with few exceptions such as privilege, everything relevant is discoverable under the Act and that the work-product doctrine is not a form of privilege. The Board concluded we are not bound by Civil Rule 26(b)(3), which protects work product from discovery in litigation; but found that sound policy considerations exist to protect against “disclosure of the mental impressions, conclusions, opinions or legal theories of an attorney or other representative of a party.”
  The Board ordered the employer in Clark to release surveillance videotapes and any logs or reports of the investigator, but allowed the employer to protect any part of the report which revealed the mental impressions, conclusions, opinions, or legal theories of the employer’s attorney or investigator. The Board adopted the findings, reasoning and procedures set out in Clark in Sulkosky v. Morrison-Knudsen,
 Dixon v. Olympic Constructors,
 and Young v. Tip Top Chevrolet.
  In each case, the Board permitted the employers to take the employee’s deposition prior to requiring release of surveillance materials.

We find the employer’s attorney is quite concerned about employees committing fraud. Although it has not yet been raised as a defense in the instant matter, the possibility certainly exists. The Board is loathe to encourage surprise at hearing in light of the mandate that the Act be interpreted to ensure the quick, efficient, fair and predictable delivery of indemnity and medical benefits at a reasonable cost to the employer.
  We find, in accord with the U.S. Supreme Court’s discussion of discovery in Hickman v. Taylor,
 that the parties’ mutual knowledge of all relevant facts gathered by both parties is essential to the proper litigation of workers’ compensation cases. The Board finds the Board Designee had substantial evidence to find the employee’s discovery request and concurrent request for supplementation are reasonably calculated to lead to evidence admissible at hearing. However, we find we must balance the employee’s right to be free from surprise against the employer’s right to maintain its attorney’s mental processes and theories of litigation. In order to protect the rights of all parties, we shall exercise our discretion pursuant to 8 AAC 45.054(b) to order “other means of discovery.”  We shall order the employer to supplement it responses to the employee’s fifth discovery request, with respect to materials related to the employer’s investigation and surveillance, only after the employer has taken the employee’s deposition. The Board shall order that once the employer prepares its surveillance videos and investigative reports, the employer shall have 30 days to take the employee’s deposition prior to providing copies of the tapes and reports. If the employer chooses not to take the employee’s deposition it must provide the videos and reports to the employee within 30 days. 
The Board finds that at the time the Board Designee entered her discovery order, the parties had not yet entered into their compromise and release agreement. At the time she entered the order, we find there was substantial evidence to determine the requested material was reasonably calculated to lead to relevant evidence. However, we find circumstances have changed based upon the parties’ compromise and release agreement. With regard to the employee’s sixth discovery request, the Board finds that further information from the employer’s personnel files and other data compilations regarding the employee are not relevant to medical benefits to which the employee may be entitled. Therefore, the Board shall not order the employer to further supplement this portion of the employee’s discovery request. Likewise, with regard to the seventh and eighth discovery requests for documents relied upon by the employer to determine the employee’s compensation rate, and wages paid to the employee, as these are not related to medical benefits, the employer shall not be required to provide supplementation. We shall grant the employer’s request for a protective order with regard to the employee’s discovery request six, seven, eight and nine and her request for supplementation.

The employee’s discovery requests ten and eleven regard invoices for payment for medical services provided to the employee by any service provider to treat, diagnose or evaluate the employee’s conditions related to her employment with the employer and records documenting the date and amount of all payments made by the employer for medical services, medicine or medical equipment furnished to the employee. As medical benefits have not been waived by the employee, we find the Board Designee had substantial evidence to determine the requested records are reasonably calculated to lead to relevant evidence. We conclude the Board Designee did not abuse her discretion with regard to the employee’s discovery requests nine and ten and concurrent requests for supplementation.

III. BLANKET PHARMACY RELEASES FOR TWO YEARS PRIOR TO INJURY

The Board Designee ordered the employer’s pharmacy release be modified. Initially, the employer requested unrestricted pharmaceutical records from two years prior to the employee’s June 14, 2004 injury forward. The employee was ordered to sign pharmaceutical releases restricted to the physicians whom the employee disclosed she had seen for her work-related injury. 

The employee and employer both appealed the Board Designee’s order. The employer maintains that the purpose of the pharmacy releases is to identify medical providers whom the employee treated with going back two years prior to the employee’s injury. The employer asserts it could then use the information obtained to continue further investigation by requesting the employee sign body part specific releases, restricted by date, to the physicians identified in the pharmaceutical records.

The employee argues that under the Board’s ruling in Syren v. Municipality of Anchorage,
 that medical records having nothing to do with the body part injured are per se irrelevant and not discoverable without some basis for discovery. 

We find the Board Designee abused her discretion in ordering the employee to sign pharmaceutical releases for the medications prescribed by the physicians with whom the employee has treated for her work-related injury. To the extent that the physicians with whom the employee has treated for her work-related injury have also treated the employee for other non-work related illnesses or conditions, the Board finds the records produced pursuant to the pharmaceutical releases could reveal information that is not relevant to the employee’s work injury. Further, we find the pharmaceutical records, as modified, have not been shown to have any tendency to make contested material facts at issue in this case more or less likely. We find the employer could determine exactly those pharmaceutical drugs being prescribed for the employee’s work injury through the treating physician’s medical reports. We do not find substantial evidence or a reasonable basis for the Board Designee’s determination that the pharmaceutical releases, as modified relate to the benefits at issue in the employee’s case. We find the Board Designee did not consider the employer’s justification for requesting the pharmaceutical records; specifically, to assist it in identification of physicians with whom the employee treated prior to her work injury. We find the Board Designee’s failure to make a determination regarding relevancy of the information sought constitutes an abuse of discretion. If she had made the determination regarding relevancy and considered the employer’s stated reason for requesting the information, we find the releases could have been tailored to strike a balance that protects the rights of all parties. 

We find the employee has a right to maintain the confidentiality of medical information that is not relevant to her work-related injury.
 We find the employer has a right to conduct research into physicians with whom the employee treated prior to her work injury. We find the release as modified by the Workers’ Compensation infringes upon the employee’s right to confidentiality of potentially embarrassing and very private irrelevant medical information. Further, we find the releases, as modified, will not identify physicians with whom the employee treated prior to her work injury. 

In order to protect the rights of all parties, we shall exercise our discretion pursuant to 8 AAC 45.054(b) to order “other means of discovery.” We find pharmacy releases restricted to release of physicians who have prescribed medications for the employee since June 14, 2002 forward, with the prescription drugs prescribed redacted, are reasonably likely to lead to the discovery of admissible evidence. We further find that such pharmaceutical releases will not require the pharmacists to make any determinations regarding what a prescription was written for or to exercise independent medical judgment to honor the release. 

The employee’s request for a protective order shall be granted. Further, we shall order the employee to sign pharmaceutical releases in accord with the Board’s decision and order.

IV. ATTORNEY FEES AND COSTS
Finally, we shall address the employee’s request for attorney’s fees and cost. AS 23.30.145 states, in pertinent part:

(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .

(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

The employee is seeking actual attorney fees under AS 23.30.145(b). The Alaska Supreme Court noted in Williams v. Abood
 as follows: 

We have held that awards of attorney's fees under AS 23.30.145 "should be fully compensatory and reasonable, in order that injured workers have competent counsel available to them."  However, this does not mean that an attorney representing an injured employee in front of the board automatically gets full, actual fees. We held in Bouse v. Fireman's Fund Insurance Co. that an employee is entitled to "full reasonable attorney's fees for services performed with respect to issues on which the worker prevails." (Footnote omitted) 

The employer argues that pursuant to the Board’s denial of attorney fees and costs in the Syren, the Board should likewise deny attorney fees to the employee in the instant matter. 
AS 23.30.145 permits the award of attorney’s fees if the employee has successfully prosecuted a claim or obtained a benefit. Although this order is interlocutory, we find the employee has successfully prevailed on her request for a protective order, which the Board finds is of significant benefit. We find the instant matter is distinguishable from the Syren case. In Syren, the employee’s case was in the investigative stages and the parties were preparing for hearing. The parties had not entered into a compromise and release agreement and significant issues remained unresolved apart from a discovery dispute. 
AS 23.30.145 and 8 AAC 45.180(f)(14) provide for payment of attorney fees and legal costs, including paralegal costs, for successfully prosecuting an employee’s claim. We find that the employee has prevailed on her cross-petition for a protective order. Further, we find she has successfully defended against portions of the employer’s petition for a protective order. She did not prevail in all aspects of her defense against the employer’s petition for a protective order disallowing supplementation of the employer’s discovery requests. We find the employee is entitled to payment of reasonable attorney fees in the total sum of $4,885.38. We find the employee’s associated litigation costs of $267.40 a reasonable cost award.


ORDER
1. The employer’s request for a protective order is granted in part and denied in part. 

2. The employer shall supplement its responses to the employee’s first, second, third and fourth discovery requests.

3. The employer shall supplement its responses to the employee’s fifth discovery request with regard to witness statements, including the employer’s physician’s opinions reduced to writing, The employer shall supplement the record with correspondence with medical experts, except for attorney and employer mental impressions, conclusions, opinions or legal theories.

4. The employer shall supplement it responses to the employee’s fifth discovery request, with respect to materials related to the employer’s investigation and surveillance, only after the employer has taken the employee’s deposition. Once the employer prepares its surveillance videos and investigative reports, the employer shall have 30 days to take the employee’s deposition prior to providing copies of the tapes and reports. If the employer chooses not to take the employee’s deposition it must provide the videos and reports to the employee within 30 days of receipt.

5. The employer is granted a protective order and shall not be required to supplement its discovery responses to the employee’s sixth, seventh, eighth, and ninth discovery requests.

6. The employer shall supplement its responses to the employee’s tenth and eleventh discovery requests.

7. The employee’s request for a protective order is granted.

8. The employee shall sign releases for pharmaceutical records prepared in accord with this decision within 15 days of receipt. The releases shall be limited to the names of the physicians who have prescribed pharmaceutical drugs for the employee from June 14, 2002, forward. The releases shall direct the pharmacy to redact the drugs prescribed by the physicians.

9. The Board shall retain jurisdiction over this matter pending the pharmacy’s acceptance of the pharmaceutical releases modified by the Board.

Dated at Juneau, Alaska on May 16th, 2007.


ALASKA WORKERS' COMPENSATION BOARD


/s/ Janel L. Wright


Janel Wright, Designated Chair


/s/ Patricia A. Vollendorf

Patricia A. Vollendorf, Member

APPEAL PROCEDURES
This compensation order is a final decision. It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted. Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the Board order appealed from and 2) a statement of the grounds upon which the appeal is taken. A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the Board decision is filed or within 15 days after service of a notice of appeal, whichever is later. The notice of cross-appeal shall specify the Board order appealed from and the grounds upon which the cross-appeal is taken. AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050. The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of CAROL A. ADKINS employee / applicant; v. ALASKA JOB CORPS CENTER, employer; ZURICH AMERICAN INSURANCE CO., insurer / defendants; Case No. 200406966; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, on May 16, 2007.


_________________________________________
Susan Oldacres, Workers’ Compensation Technician

�








� 6/14/04 Report of Occupational Injury or Illness.


� Magnetic Resonance Image.


� An employer’s medical examination, “EME,” pursuant to AS 23.30.095(e).


� 3/1/07 Compromised and Release Agreement at 2-3.


� 6/13/06 Letter to Virginia Henley from Steven Constantino.


� Id.


� AWCB Decision No. 99-0155 (July 23, 1999).


� 7/19/06 Employer’s Petition for Protective Order.


� 8/25/06 Letter to Board Designee Joireen Cohen from Robert Bredesen.


� Id.


� Knight, supra.


� 752 P.2d 999 (Alaska 1988).


� Id., at 1007.


� 8/25/06 Letter to Board Designee Joireen Cohen from Robert Bredesen.


� 8/25/06 Answer to Employer Petition for Protective Order and for Attorney’s Fees and Legal Costs.


� 8/23/06 Letter to Carol Adkins from Robert Bredesen and Authorization to Release Medical Information per HIPPA Privacy Regulations.


� 10/12/06 Answer to Petition to Compel Discovery, Cross Petition for Protective Order.


� 9/21/06 Petition to Compel Discovery.


� Syren v. Municipality of Anchorage, AWCB Decision No. 06-0004 (January 6, 2006).


� 10/12/06 Answer to Petition to Compel Discovery, Cross-Petition for Protective Order.


� 11/3/06 Letter of Joireen Cohen from Robert J. Bredesen, with attachments.


� 11/6/06 Letter to Joireen Cohen from Steven Constantino.


� AWCB Decision No. 99-0016 (January 20, 1999).


� Syren, supra.


� 12/20/06 Pre-hearing Conference Summary, Board Designee Joireen Cohen.


� 3/1/07 Compromise and Release Agreement.


�AWCB Decision No. 06-0004 (January 6, 2006).


� AWCB Decision No. 04-0076 (April 8, 2004).


� AWCB Decision No. 99-0016 (January 20, 1999).


� 4/3/07 Employee’s Hearing Brief at 11.


� E.g. Boyd v. Arctic Slope Native Ass’n, AWCB Decision No. 00-0200 (September 15, 2000); Knight v. NANA / Dynatec JC, AWCB Decision No. 99-0155 (July 23, 1999).


� E.g. Langdon v. Champion, 752 P.2d 999 (Alaska 1988).


� AWCB Decision No. 99-0016 (January 20, 1999).


� See e.g., Hall v. Anchorage School District, AWCB Decision No. 99-0028 (February 5, 1999); Morgan v. North Star Paving, Inc., AWCB Decision No. 99-0057 (March 11, 1999).


� Schwab V. Hooper Electric, AWCB Decision No. 87�0322 at 4, n.2 (December  11, 1987); citing United Services Automobile Association v. Werley, 526 P.2d 28, 31 (Alaska 1974); see also, Venables v. Alaska Builders Cache, AWCB Decision No. 94-0115 (May 12, 1994). 


� Sheehan v. University of Alaska, 700 P.2d 1295, 1297 (Alaska 1985); Tobeluk v. Lind, 589 P.2d 873, 878 (Alaska 1979) (footnote omitted).


� Manthey v. Collier, 367 P.2d 884, 889 (Alaska 1962); Black's Law Dictionary 25 (4th ed. 1968).


� AS 44.62.570.


� Miller v. ITT Arctic Services, 577 P.2d 1044, 1049 (Alaska 1978) (footnotes omitted).


� Austin v. Tatonduk Outfitters, AWCB Decision No. 98-0201 (August 5, 1998); AS 23.30.135(a).


� AWCB Decision No. 99-0155 (July 23, 1999).


� AS 23.30.005(h)


� Brinkley v. Kiewit-Groves, AWCB Decision No. 86-0179 (July 22, 1986); Lee v. Little Susitna Company, Inc., AWCB Decision No. 93-0075 (March 25, 1993); and Knight, supra.


� Smart v. Aleutian Constructors, AWCB Decision No. 98-0289 (November 23, 1998) (citing Civil Rule 26(b)(1)).


� Bodeman v. Birchwood Saloon & Dawg House Café, AWCB Decision No. 99-0065 (March 30, 1999); Knight, supra.


� Granus, supra.


� See Arnold v. Tyson Seafoods, Inc.,  AWCB Decision No. 97-0075 (March 27, 1997).


� See Employee’s June 13, 2006 Discovery Request, Items 1, 2, 3 and 4.


� Knight, AWCB Decision 99-0155 at 13. See also Alaska Rule of Evidence 503(b), under which the attorney-client privilege extends to disclosure of client confidences to a lawyer’s representative for the purpose of rendering legal services to the client. An attorney’s representative includes “an expert employed to assist in planning and conduct of the litigation, though not one employed to testify as a witness, according to the Commentary to �ER 503(b). 


� See Short v. City of Ketchikan, AWCB Decision No. 97-0077 (April 1, 1997). 


� 752 P.2d 999, 1005 (Alaska 1988).


� Id., at 1006.


� Id., citing Miller v. Harpster, 392 P.2d 21, 23-24 (Alaska 1964).


� Id., at 1007.


� AWCB Decision No. 88-0318 (November 29, 1988).


� Id., at 3.


� AWCB Decision No. 91-0098 (April 11, 1991).


� AWCB Decision No. 93-0106 (April 30, 1993).


� AWCB Decision No. 95-0072 (March 14, 1995).


� AS 23.30.001(a).


� 329 U.S. 495, 507 (1947).


� Syren, supra.


� Id.


� 53 P.3d 134,147 (Alaska 2002).





31

