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ALASKA WORKERS' COMPENSATION BOARD

        P.O. Box 115512
Juneau, Alaska 99811-5512

	ROBERT W. NYCE, 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

WORLD WIDE MOVERS,

                                                  Employer,

                                                   and 

VANLINER INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  200520944
AWCB Decision No.  07-0132

Filed with AWCB Fairbanks, Alaska

on May 18th, 2007.


We heard the employee’s claim for medical benefits, permanent partial impairment (“PPI”) benefits, penalty, interest, attorney fees and costs, and a finding of frivolous and unfair controversion in Fairbanks, Alaska on December 21, 2006, and on May 10, 2007.  Attorney Michael Wenstrup represented the employee. Attorney Michael Budzinski represented the employer.  We heard this petition with a two-member panel, a quorum under AS 23.30.005(f).  We closed the record at the conclusion of the hearing on May 10, 2007.  

ISSUES

(1)  
Is the employee entitled to medical benefits for his knee replacement surgery, under AS 23.30.095(a)?

(2)  
Is the employee entitled to PPI benefits, under AS 23.30.190?

(3)  
Is the employee entitled to a penalty for late or unpaid benefits, under AS 23.30.155(e)?

(4)  
Is the employee entitled to interest for late or unpaid benefits, under AS 23.30.155(p)?

(5)  
Is the employee entitled to attorney fees and legal costs, under AS 23.30.145?

(6)  
Is the employee entitled to a finding, under AS 23.30.155(o), that employer frivolously and unfairly controverted his benefits?

CASE HISTORY AND SUMMARY OF THE RELEVANT EVIDENCE

The employee injured his left knee avoiding a falling garage door while working as a mover for the employer on August 19, 2005.
  The employee came under the care of Douglas Prevost, M.D., who diagnosed a prematurely arthritic and progressively symptomatic knee from a fall in a laundromat on April 17, 2005, combined with the demands of his work as a mover.
  The employee continued to work for the employer until he was laid off in a reduction of force in December 2005.  Dr. Prevost performed a total knee replacement surgery on the employee's left knee on February 10, 2006.

The employee filed a Workers’ Compensation Claim, dated December 27, 2005.
  The employee claimed PPI benefits, medical benefits, penalty, interest, attorney fees and costs, and a finding of frivolous and unfair controversion.
  

At the request of the employer, orthopedic surgeon of a John Ballard, M.D., evaluated the employee on January 6, 2006.
  In his report, Dr. Ballard found the employee suffered from long-standing degenerative arthritis, unrelated to his work.
  Dr. Ballard believed the employee's knee replacement surgery came about as a result of the arthritic condition.
  Dr. Ballard believed the employee's knee injury in August 2005 had been a contusion which fully resolved within three to four weeks.
   

Based on Dr. Ballard's report, the employer filed a Controversion Notice dated January 18, 2006, denying all benefits.
  The employer also filed an Answer dated January 18, 2006, denying the employee's claim.

Dr. Prevost wrote a letter to the employer's counsel on May 18, 2006, indicating that the employee's knee injury on August 19, 2005 was not a substantial factor in his need for total knee replacement surgery.
  Dr. Prevost indicated the employee also underwent arthroscopic surgery of the left knee on July 2005, to treat a meniscal tear from the employee's fall in a laundromat
 in April 2005.
  Although the work injury to the knee on August 19, 2005 interfered with the employee's relief from the July surgery, Dr. Prevost did not believe the August 19, 2005 injury substantially affected the pre-existing arthritis.
  Because the arthritis was the condition necessitating the knee replacement, he could not consider the August 19, 2005 work injury as a cause for the subsequent need for total knee replacement.
   

 The employee filed an Affidavit of Readiness for Hearing on August 24, 2006, and the employee's claim was set for hearing for December 21, 2006.  The employee was incarcerated for drug related charges in September 2006.
  

In a deposition taken on December 7, 2006, Dr. Prevost testified the employee slipped and fell in Coin King Laundromat in April 2005, and he performed arthroscopic surgery to correct that injury in July of 2005, discovering extensive arthritis in the knee.
  As a result of the degree of arthritis he discovered in that surgery, Dr. Prevost anticipated the employee would sooner or later need knee replacement surgery.
   He testified he did not believe the employee’s work injury in August 2005 worsened his arthritis, and did not believe the August injury was a substantial factor in the need for the knee replacement surgery.
 

Dr. Ballard was deposed on December 14, 2006.  In his deposition He testified consistently with his January 6, 2006 medical report.

The employee filed a Petition on December 19, 2006,
 requesting a continuance of the hearing.  In the hearing on December 21, 2006, the employee's attorney argued that because the employee was incarcerated and unable to attend the hearing on December 21, 2006, and because the employee had not yet had the opportunity to review the depositions of Dr. Ballard or Dr. Prevost, the employee's attorney requested that we keep the record open to permit the deposition of the employee by the end of January 2007.  The employer agreed to keeping the record open to permit the deposition of the employee in January of 2007.  In the hearing, we orally granted the request for a continuance.

A letter from the employer on April 16, 2007, informed us that the deposition of the employee had not occurred by the end of January 2007.
  It asserted that the employee had been transferred for incarceration out-of-state.  In a prehearing conference on May 3, 2007, the Board Designee set the hearing to reconvene when we next met, May 10, 2007, on the basis of the record and the briefs.
 

In the hearing on December 21, 2006, and in his brief, the employee argued that both Dr. Prevost and Dr. Ballard found the employee's work as a mover accelerated his arthritic condition, leading to his knee replacement surgery.  Because the employee's left knee condition and related knee surgery are work-related, he argued he is entitled to medical benefits for the surgery, TTD [sic] benefits for the period of recovery, and attorney fees.  

In the hearing, and in its brief, the employer argued the employee's left knee condition is unrelated to his employment, and he is not entitled to medical benefits or other related benefits.  The employer also argued that under AS 23.30.187, the employee is not entitled to TTD benefits while he received unemployment benefits from January 28, 2006 through April 15, 2006.  It also argued the employee is not entitled to TTD benefits while incarcerated.  In argued the employee has not been rated for permanent impairment, and no PPI benefits are due.  Because no benefits are due to the employee, it argued no penalties, interest, finding of unfair and frivolous controversion, attorney fees, or costs may be assessed.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
MEDICAL BENEFITS
The Alaska Workers' Compensation Act at AS 23.30.095(a) provides, in part: “The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....”  At AS 23.30.120 the Act provides a presumption of compensability for an employee's injuries.  AS 23.30.120(a) reads, in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter. . . ."  The presumption attaches if the employee makes a minimal showing of a preliminary link between the claimed treatment or disability benefit and employment.
  This presumption continues during the course of recovery from the injury and disability.
  Also, a substantial aggravation of an otherwise unrelated condition imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  The Court also held the presumption of compensability under AS 23.30.120(a) specifically applies to claims for medical benefits.
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under AS 23.30.095(a).
  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).
  

In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  In the instant case, the employee claims medical benefits for his knee replacement surgery.  We find this to be a highly technical area of medicine, and we conclude medical evidence is necessary to raise the presumption of compensability.

In his September 15, 2005 letter, Dr Prevost expressed the opinion that the employee’s progressively symptomatic knee was related to his fall in the Laundromat, combined with his work as a mover.  We find this is sufficient medical evidence to raise the presumption of compensability for treatment of the employee’s symptoms.
   

There are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the treatment is not related to a work-related injury; or (2) eliminating all reasonable possibilities that the treatment is reasonable and necessary for a work-related condition.
  The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.
  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  

In Dr. Ballard’s, January 6, 2006 report, he indicted the employee's knee replacement surgery came about as a result of his arthritic condition, unrelated to his work.  Dr. Ballard believed the employee's knee injury in December 2004 had been a contusion, which fully resolved within three to four weeks.  We find the opinions of Dr. Ballard, when viewed in isolation, eliminate the employee’s work injury as a cause of the employee’s surgery, rebutting the presumption of the employee’s entitlement to his claim.
  

Once the employer produces substantial rebuttal evidence, the presumption of compensability drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  "Where one has the burden of proving asserted facts by a preponderance of the evidence, [s]he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."
  

Accordingly, we have reviewed the entire medical and hearing record.  We find the preponderance of the evidence in the available medical record, especially the medical records and opinions of Drs. Prevost and Ballard, indicate the employee’s knee replacement surgery came about as a result of the employee’s degenerative arthritis, a condition not substantially worsened by his work injury.  Accordingly, we conclude the employee’s knee replacement surgery was not work related, and not compensable under the Alaska Workers’ Compensation Act.  We must deny and dismiss the employee’s claim for medical benefits related to that surgery. 

II.
TTD BENEFITS, PPI BENEFITS, PENALTIES, INTEREST, FEES, A FINDING OF FRIVOLOUS AND UNFAIR CONTROVERSION, ATTORNEY FEES, AND COSTS.


The employee claimed that, as a result of his knee replacement surgery, he is entitled to a number of related benefits under the Alaska Workers’ Compensation Act.  Nevertheless, because we find the employee’s knee replacement surgery was not substantially related to his work injury, we must conclude he is not entitled to the pendant benefits.  Accordingly, we must dismiss the employee’s claims for TTD benefits,
 PPI benefits, penalties, interest, a finding of frivolous and unfair controversion, attorney fees, and legal costs.  

ORDER

The employee’s claims are denied and dismissed.

Dated at Fairbanks, Alaska this 18th day of May, 2007.





ALASKA WORKERS' COMPENSATION BOARD








____________________________                                







William Walters,  Designated Chairman








____________________________                                







Damian J. Thomas,  Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.  An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of ROBERT W. NYCE employee / applicant; v. WORLD WIDE MOVERS, employer; VANLINER INSURANCE CO., insurer / defendants; Case No. 200520944; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on May 18th, 2007.






Kelley J. DeGabain, Admin. Clerk III
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