IN RE RENDEZVOUS, INC.
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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	IN THE MATTER OF THE PETITION FOR

A FINDING OF THE FAILURE TO INSURE

WORKERS' COMPENSATION LIABILITY

AND ASSESSMENT OF CIVIL PENALTY,

                                     against,

RENDEZVOUS, INC,

                              Uninsured  Employer

                                                           Respondent.


	)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

ON RECONSIDERATION

AWCB Case No.  700001154
AWCB Decision No.  07-0145

Filed with AWCB Juneau, Alaska

on May 30, 2007


On May 16, 2007, in Juneau, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard on the written record Rendezvous, Inc.’s proposal for payment schedule for the civil penalty assessed under AS 23.30.080(f) in the Board’s April 4, 2007 Decision and Order.
  Ethan Billings represented the employer.  Paul Grossi, Chief Investigator, on behalf of the Alaska Workers’ Compensation Division, Fraud Unit (“Division”) filed a non-opposition to the employer’s request for reconsideration.  The Board granted the employer’s request for reconsideration and issued an order directing the employer to provide additional evidence.  The employer provided the information on April 30, 2007, which the Board considered when we next met on May 16, 2007, at which time the record closed.


ISSUE
Shall the Board modify its April 4, 2007 Decision and Order No. 06-0055 under AS 23.30.130 and approve a payment schedule for the civil penalty assessed against Rendezvous, Inc.?


SUMMARY OF THE EVIDENCE
On March 13, 2007, the Board heard the petition for a finding of failure to insure and assessment of a civil penalty against Rendezvous, Inc.  Based upon the evidence presented, the Board found the employer failed to file evidence of compliance with the requirement as set forth in AS 23.30.085, and failed to insure for workers’ compensation liability in compliance with AS 23.30.075 for the period from October 12, 2006 through December 14, 2006.  The Board assessed a civil penalty of $15,975.00.  The Board’s summary of evidence, findings of facts and conclusions of law in 
In re Rendezvous, Inc.,
 fully detailed in the Board’s April 4, 2007 decision and order, are incorporated herein by reference.  

On April 12, 2007, Ethan Billings, on behalf of Rendezvous, Inc. and NYT, Inc., filed a limited request for reconsideration.  The employer requested that the Board permit it to pay the $15,975.00 civil penalty in installments.  The employer asserted that based on the Board’s orders in In re Wrangell Seafoods, Inc.
 and In re Cooker, Inc.
 acceptance of a payment plan is appropriate in the instant matter.  The employer alleged that if required to pay the entire amount in one payment, conducting business in the short run would prove to be difficult.  The employer contended that making a $15,975.00 payment would require it to use money budgeted for the payment of bills, purchases and payroll.
  The employer requested a Board order approving a payment schedule which includes payment of $3,975.00 in April, with monthly payments of $1,000.00 for 12 months, at which time the total civil penalty of $15,975.00 imposed by the Board’s April 4, 2007 Decision and Order will be paid in full.  The Board’s summary of evidence, findings of facts and conclusions of law in In re Rendezvous, Inc.,
 fully detailed in the Board’s April 18, 2007 decision and order, are incorporated herein by reference.
The Board’s April 4, 2007 order required payment of the civil penalty pursuant to 
AS 23.30.080(g).  Consequently, payment of the civil penalty of $15,975.00 was due within seven days after the date of service of the order.  On April 18, 2007, the Board granted Rendezvous, Inc.’s request for reconsideration of the payment schedule outlined in AWCB Decision and Order No. 07-0072 (April 4, 2007).  To determine if a payment schedule was appropriate under the facts of this case, we ordered the employer to file an affidavit, which specifically and in detail sets out the facts that justify the need for an alternative payment schedule.  We ordered the employer to file with the Board any evidence that supports the allegations made in its affidavit.  We required that the employer’s affidavit and additional evidence to specifically and in detail explain why an alternative payment schedule is necessary to prevent deterioration of the employer’s economic condition and why compliance with the Board’s original order may curtail the employer’s ability to conduct business in the short run.  We ordered the employer to file its affidavit and additional evidence, to include the employer’s monthly financial statements and budgets, in addition to the employer’s 2006 income tax returns, on or before April 30, 2007.  
On April 30, 2007, the Board received an unsworn statement from Deborah Barry, Bar Manager for Rendezvous Inc., in the form of a letter.  The letter states, in relevant part, as follows:

We have requested a payment schedule as paying this debt in full will significantly impair our ability to continue business in the short-run.  

Tax returns for Rendezvous Inc. have not been made available to us.  We have been managing the business for less than 1 year.

Just prior to the Board’s judgment, Rendezvous Inc. received a tax levy from the IRS that levied our lease payments.  Nancy Janke, the agent in charge of this case . . .can verify this information.  That levy was for $9495.69 and attached to our lease payments.  Our hope was to pay the Board, utilizing the lease payments so our business would not suffer so greatly.  We made an initial payment on April 10th for 4000.00.  We must pay another $4000.00 on May 10th, and remaining $1495.69 on June 10th.

. . . .

Our average monthly utilities are $6082 and include the following:

$4200 Rent, $860 Heat, $400 Water / Sewer, $460 Electric, $80 Phone / Internet, $82 Cable.

In the short term, your decision could have a devastating effect on N.Y.T. Inc.’s ability to manage this company, owing in part to the absence of Mr. Schroth.  Please take this into consideration when making your decision.  We have made huge effort to overcome events that occurred prior to our arrival, . . . .  We are making headway and simply need a little more time.

Evidence of the tax levy and the monthly expenses of Rendezvous, Inc. were provided to the Board.  In addition, evidence of debts owed for sales of pull tabs and the bar’s alcohol purchases.  The employer provided copies of its profit and loss statements for October through December, 2006, and its payroll summary from January through April, 2007.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.130(a) provides:

Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, whether or not a compensa​tion order has been issued, or before one year after the rejection of a claim, review a compensation case under the procedure pre​scribed in respect of claims in AS 23.30.1​10.  Under AS 23.30.110 the board may issue a new compensation order which terminates, continues, reins​tat​es, increases or decreases the compensation, or award compensation.

The Alaska Supreme Court discussed AS 23.30.130(a) in Interior Paint Company v. Rodgers,
 the Court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."
  We also apply AS 23.30.130 to changes in condition, including those affecting reemployment benefits and vocational status.
  The Board shall apply AS 23.30.130, based upon Rendezvous, Inc’s change of condition, to modify our assessment of penalties under AS 23.30.080(f).  Our regulation at 8 AAC 45.150(e) requires specific facts, not just a general allegation, of a change of condition or mistake of fact to serve as a basis for modification.  In the instant case, Rendezvous, Inc. identifies wholly new evidence not available at the time of hearing regarding the tax levy imposed by the IRS on Rendezvous, Inc.’s lease payments.  Accordingly, we will consider the employer’s proposal in light of the entire record.  

The Board finds that imposition of the civil penalty assessed under AS 23.30.080(f) of $15,975.00, due on April 11, 2006, presents a risk of substantially curtailing Rendezvous, Inc.’s ability to operate the bar in a financially responsible fashion in the short term.  The Board finds that Rendezvous, Inc., formerly run by Mr. Schroth, was not properly managed.  We find that NYT, Inc. recently took over management of the Rendezvous Bar, and has been faced with difficulties due to Mr. Schroth’s poor business practices.  

We find the payment requirement imposed in our first decision and order comes at the time NYT, Inc. is attempting to resolve all financial issues created by Mr. Schroth’s less than stellar management of Rendezvous, Inc.  Further, we find that to pay the entire amount in a single cash payment shall cause NYT, Inc. and Rendezvous, Inc. financial difficulties at a time when NYT, Inc. is attempting to get the business of Rendezvous, Inc. under control.  We find based upon the newly presented evidence that approval of a manageable payment schedule for Rendezvous, Inc. and NYT, Inc. is appropriate under the circumstances of this case.

The Board shall approve Rendezvous Inc.’s proposed payment plan.  We find Rendezvous Inc. has complied with our April 18, 2007 order and paid $3,975.00 within seven days of service upon Rendezvous, Inc. of our April 18, 2007 decision and order.  We find the outstanding balance on the civil penalty is 12,000.00.  We shall order Rendezvous, Inc. to make monthly payments of $1,000.00 for 12 months, at which time the total civil penalty of $15,975.00 imposed by the Board’s April 4, 2007 Decision and Order shall be paid in full.  

The Board shall order that if Rendezvous, Inc. fails to make any of the 12 payments within seven days of the monthly due date, the balance shall immediately be due and, pursuant to 
AS 23.30.080(g), the director may declare the employer is in default.  The Board shall retain jurisdiction of this matter until the civil penalty assessed under AS 23.30.080(f) has been paid in full. 


ORDER
1. Rendezvous, Inc.’s proposed payment plan is approved.
2. Rendezvous, Inc. shall pay $1,000.00 within seven days of the date of service of this order, in accord with AS 23.30.080(g); thereafter, Rendezvous, Inc. shall pay $1,000.00 per month for 11 months to satisfy the civil penalty assessed under AS 23.30.080(f), in the total sum of $15,975.00.  
3. The first monthly payment shall be made within seven days of service of this decision and order upon Rendezvous, Inc.  The remaining 11 monthly payments of $1,000.00 are due on or before the 15th day of each month.  These remaining 11 payments shall commence in the month of June 2007, and the final payment shall be due in the month of April 2008.  
4. All payments shall be made to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, P.O. Box 25512, Juneau, Alaska 99802-5512.  The Board orders the employer to make its check payable to the Alaska Workers’ Compensation Benefits Guaranty Fund established under AS 23.30.082. 
5. If Rendezvous, Inc. fails to make the initial $1,000.00 payment within seven days of service of the decision and order, or fails to make any of the remaining 11 monthly payments within seven days of the monthly due date, the balance shall immediately come due and, pursuant to AS 23.30.080(g), the Director of the Division of Workers’ Compensation may declare Rendezvous, Inc. is in default. 
6. Pursuant to AS 23.30.135, the Board directs the Chief Investigator to monitor the employer’s payments of the $15,975.00 civil penalty in cooperation with the Workers’ Compensation Benefits Guaranty Fund Administrator and provide the Board with a status report, reporting the employer’s non-compliance with the Board’s order for payment of the civil penalty in accordance with the approved payment schedule.  If the employer fails to comply with 
the Board’s order, a status report is due to the Board no later than the last day of the month in which the employer is in default.

7. The Board shall maintain jurisdiction of this matter pending payment in full of the civil penalties assessed under AS 23.30.080(f) in the total sum of $15,975.00 in accord with this Final Decision and Order on Reconsideration.
Dated at Juneau, Alaska on May     , 2007.





ALASKA WORKERS' COMPENSATION BOARD






Janel Wright, Designated Chair






Richard Behrends, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in In The Matter Of The Petition For A Finding Of The Failure To Insure Workers' Compensation Liability And Assessment Of Civil Penalty against RENDEZVOUS, INC., Uninsured Employer / Respondent; Case No. 700001154; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on May 30, 2007.






Carole Quam, Clerk
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