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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	SCOTT A. DENNIS, 

                                                  Employee, 

                                                     Applicant,

                                                   v. 

STATE OF ALASKA, 

DEPARTMENT OF CORRECTIONS,

(Self-Insured)

                                                  Employer,

                                                   and

EARTHWORKS,

                                                  Employer,

                                                   and 

UMIALIK INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200602608M, 

AWCB Case No.  199927013
AWCB Decision No.  07-0154

Filed with AWCB Juneau, Alaska

on June 8, 2007


On May 16, 2007, in Juneau, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for attorney fees and costs on the written record.  Attorney Thomas Batchelor represented the employee.  Attorney Daniel Cadra represented the self insured employer, the State of Alaska, Department of Corrections (“State”).  Attorney Colby Smith represents employer Earthworks and its insurer, Umialik Insurance Company (“Earthworks”); however, for purposes of the employee’s claim for attorney fees and costs, Earthworks did not submit briefing.  The record closed when the Board met to review the written record in this matter on March 16, 2007.


ISSUE

1. Shall the Board award attorney fees and costs based on the criteria in AS 23.30.145 and 
8 AAC 45.180?

2. Shall the Board award interest from December 20, 2006, pursuant to AS 23.30.155(p)?

SUMMARY OF THE EVIDENCE
On December 20, 2006, the Board issued a decision and order in this matter on the employee’s petition for interim benefits under AS 23.30.155(d).  This matter was heard on the written record.  Three issues were before the Board: (1) whether the employee was entitled to interim benefits from the State pursuant to AS 23.30.155(d) until a final determination is made regarding liability for continuing benefits; (2) whether the employee was entitled to interest under AS 23.30.155(p); and (3) if the employee was entitled to reasonable attorney fees and costs under AS 23.30.145(b).  The issue before the Board was one of first impression based upon the State’s argument that under the legislature’s 2005 amendment to AS 23.30.010, the most recent employer it is not liable for interim benefits when the evidence does not support a finding that the employee’s work for the most recent employer “may” be “the substantial cause” of the employee’s disability or need for medical treatment.  Therefore, after the Board considered the written record before us, we requested extensive research and briefing from the parties regarding the legislative history of AS 23.30.010.  Ultimately, we ordered the State to pay the employee interim compensation under AS 23.30.145(d) from April 10, 2006, and continuing during the pendency of the employee’s disability and the dispute over his claims.  Additionally, we ordered the State to pay the employee interest on all outstanding benefits in accord with our decision.  We retained jurisdiction to consider the employee’s attorney fees and costs and ordered the employee’s attorney, T.G. Batchelor, to file an affidavit of attorney fees and costs with the Board no later than January 20, 2007.

The Board hereby adopts by reference the summary of evidence and findings and conclusions of law of our decision and order issued on December 20, 2006.

On January 3, 2007, the State filed motions for Extraordinary Review and for Stay of the Board’s December 20, 2006 order with the Alaska Workers’ Compensation Appeals Commission (“AWCAC”).  The AWCAC denied the State’s motion for extraordinary review.

Pursuant to the Board’s order, Mr. Batchelor filed his affidavit on itemized fees and costs on January 10, 2007.  Mr. Batchelor’s fee statement itemizes 89.2 hours expended in pursuing the employee’s petition for interim benefits pursuant to AS 23.30.155(d).  Mr. Batchelor’s time is billed at $250.00 per hour, for attorney fees totaling $22,205.00 for the period April 20, 2006 through December 21, 2006.  Additionally, the fee statement itemizes costs totaling $559.89 and includes a further expense of a five percent sales tax in the sum of $1,110.25.

The employee filed a petition for order awarding fees and costs on March 29, 2007.  The employee requested the Board consider the affidavit of counsel and statement of attorney fees and costs and make an award the Board finds reasonable.  Additionally, the employee requested the Board’s order include an award of interest from December 20, 2006, on the amount of attorney fees and costs the Board finds reasonable.

On April 16, 2007, the State filed its answer and limited opposition to the employee’s petition for an order awarding attorney fees and costs.  The State denies the employee is entitled to an award of fees and costs in the amounts set forth in Mr. Batchelor’s billing statement and denies that interest should be awarded from the date the Board’s decision and order was issued.  Further, the State denies that an award determining the amount of attorney fees and costs owed is appropriate at this time, but asserts such determination should await a final disposition on the merits of the employee’s claim.

The State opposes the employee’s petition for an award of attorney fees on numerous grounds.  The State asserts that an award of interim benefits under AS 23.30.155(d) is a peripheral issue and the employee is not entitled to attorney fees because the Board’s order is interlocutory in nature.  As there has not been a final decision and order on the merits of the employee’s claim, the State contends an award of benefits should await an ultimate decision on the merits of the case.  

Should the Board award attorney fees and costs prior to a final determination on the merits of the employee’s claim, the State opposes an award of the entire amount.  The State acknowledges the employee is entitled to an award of “fully compensatory” fees and costs, but contends he is not entitled to recover all fees and costs incurred from the initial meeting with his attorney on April 20, 2006, until issuance of the Board’s decision and order on December 20, 2006.  The State asserts the employee is only entitled to fees and costs incurred with respect to his petition for interim benefits.  The State outlined numerous itemizations from Mr. Batchelor’s affidavit of attorney fees and costs totaling $14,375.00, which it asserts appear to be related to the employee’s petition for interim benefits.
  The State goes on to dispute a major portion of that total, arguing that a goodly portion of the itemized fees are not reasonable.  The State disputes responsibility for fees incurred for services of a clerical nature and those which appear to be duplicative.  The State asserts such fees should be reduced substantially.

The State, additionally, disputes the employee’s costs bill and dissects it item by item providing arguments against an award of costs.  The State opposes an award of costs for the consultant who assisted Mr. Batchelor with research of the legislative history of AS 23.30.010,
 for copy services,
 for long distance phone calls,
 for faxes,
 and for postage.
  The State suggests that all of these costs should be denied.  While extensively thorough in its two page opposition to the $559.89 total costs claimed by the employee, the State acknowledges the Board’s discretion under 
8 AAC 45.180(f)(17) to “award other costs as determined by the Board.”

Finally, the State contends that an award of attorney fees “was not properly before the Board and the State was not afforded an opportunity to be heard prior to the issuance of the Board’s findings allowing an award of fees and costs.”
  In reliance upon the July 25, 2006 pre-hearing conference summary, based upon the one issue before the Board, the State’s liability for interim benefits under AS 23.30.155(d), the State argues the employee’s entitlement to attorney fees was not at issue.  Further, the State asserts the Board should never have addressed the issue in our decision and order.

The State further argues that the employee did not comply with the procedure set forth in 
8 AAC 34.180(b) and the Board should, therefore, not have retained jurisdiction over the issue of attorney fees and costs.  The State does, however, acknowledge that the employee filed his petition for an award of attorney fees and costs on March 28, 2007, and the matter is now properly before the Board.  The State declares that it will not dispute the Board’s conclusion that we can award attorney fees and costs.  The State does, however, dispute the employee's entitlement to interest from the Board’s December 20, 2006 decision and order.  

The employee reminds the Board that a claim was initially necessary in this case because all benefits to the employee had been terminated on the basis of the medical report of an employer's medical evaluation,
 which opined that the employee was disabled, but entirely as a result of a 
pre-existing work-related injury.  The employee asserts that as the most recent employer, when the State received this report, it had several options.  One of the options that the employee emphasizes the State could have exercised was joining Earthworks, controverting its obligation to pay benefits on the basis of the EME report and continuing to pay benefits under the provisions of 
AS 23.30.155(d) voluntarily.  The employee pointed out that what the State chose to do was simply controvert and terminate all benefits to the employee, which put the burden on the employee to either submit a claim to his former employer himself, obtain counsel to assist him with the situation resulting from the State's chosen course of action, or simply to give up.  The employee chose to obtain the assistance of counsel and asserts his attorney made every effort to expedite the proceedings and streamline the procedures to join Earthworks.  The employee contends that the summaries of the three prehearing conferences reflect the efforts of all parties to expedite and streamline the proceedings.
  

The employee contends that the pre-hearing conference summaries also reflect the efforts to persuade the State to voluntarily commence payments under AS 23.30.155(d).  Despite these efforts, the employee asserts that the State made a purposeful and tactical decision, which made what followed necessary.  Despite efforts to narrow and contain the issues, the employee maintains it was the State's briefing that brought into question the effects of the 2005 amendments to the Alaska Workers’ Compensation Act (“Act”) on not just AS 23.30.155(d), but essentially the entire Act, which prompted the Board’s request for additional briefing and legislative research.  The employee asserts that again, it was the State's purposeful and tactical decisions in proceeding on the issues that necessitated the extensive work.  The employee asserts that the State successfully resisted every effort to narrow issues and contain the fees and costs incurred by the employee in this matter.  

The employee maintains that all of the time billed was necessarily incurred in order to identify, document and brief the consequences of the State's decisions to terminate all benefits to the employee on the ground that another employer was responsible and to then not voluntarily commence benefits under AS 23.30.155(d).  The employee asserts that the Board's order requiring the State to commence benefits under AS 23.30.155(d) was not collateral or peripheral, despite the State's arguments, as it was the only issue argued and presented to the Board, and was the issue of tantamount importance to the employee, as he was unable to obtain medical treatment his physicians were urging him to undertake without delay and his creditors were preparing to foreclose on his home.  

The employee maintains that the State's arguments that time spent in efforts to obtain resources to prevent foreclosure and obtain medical coverage from other types of insurers, subject to reimbursement, are disingenuous.  The employee asserts that those efforts were necessary as a direct consequence of the State's decision to terminate benefits and its refusal to voluntarily commence benefits under AS 23.30.155(d).  The employee asserts that these efforts represent fees and costs incurred “with respect to” the State's refusal to voluntarily commence benefits under 
AS 23.30.155(d), as do all fees and costs incurred to date in proceedings before the Board.

The employee maintains that the State’s arguments were addressed in two recent decisions issued by the AWCAC, in which the Commission reviewed the policies and purposes of the Act surrounding fee awards and concluded that awards of interim fees and costs prior to final decisions are required even though not explicitly provided for in the Commission’s statutes and regulations.
  The employee reports that in his own case, State of Alaska, Department of Corrections v. Scott Dennis, Earthworks and Umiliak Insurance Co.,
 the Commission in reliance on Syren ordered fees and costs to the employee for his success before the Commission.  When this matter was before the AWCAC, the State had requested extraordinary review of the Board’s December 20, 2006 order, which required the State to pay benefits to the employee pursuant to AS 23.30.155(d).  The employee contends it was an interim issue presented to the Commission and the Commission found that pursuant to the language of the statute, an award of attorney fees and costs for work before the Commission on a motion for extraordinary review does not have to be deferred until all administrative proceedings have concluded.  

The employee maintains that the State’s arguments that it did not have proper notice and was denied due process must fail based upon the current petition before the Board.  Further, the employee notes the State has had a full opportunity to be heard, thereby protecting its right to due process, based upon the submissions required and filed by the parties and the notice provided by the Board in its December 20, 2006 decision and order that it was retaining jurisdiction to consider attorney fees and costs.  

The employee contends that the State’s objections to specific costs were not based upon the ground that the costs were unreasonable or excessive, but rather that they were administratively deficient in their presentation.  The employee indicated he would address only a portion of the State’s objections and leave the remainder to the Board’s experience and discretion.  

The employee admitted that the number of copies made should be reflected in the statement and the failure to include the number was a secretarial oversight.  The Board was advised that the correct number of copies can be ascertained simply by dividing the amount charged by the allowable rate of 10 cents.  To determine whether that number of copies is reasonable, the employee suggests the Board consider the required copies for each pleading or document generated and the volume of materials filed and exchanged in this matter, in addition to the copies of informal discovery exchanged between the parties, medical records, correspondence and miscellaneous Board filings.  The employee assures the Board that the copy charges were obviously and demonstrably incurred and should not be forfeited.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. ATTORNEY FEES AND COSTS

The employee seeks an award of attorney fees and costs associated with his successful claim for benefits under AS 23.30.155(d).  Under AS 23.30.260, if an attorney representing a workers’ compensation claimant receives a fee that is not approved by the Board or the Court, the attorney is guilty of a misdemeanor.  Further, the statute provides that upon conviction, the attorney may be punished through a fine of up to $1,000.00 or imprisonment for up to a year, or both.  

AS 23.30.145 states, in pertinent part:

(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .

(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

The employee is seeking actual attorney fees under AS 23.30.145(b). The Alaska Supreme Court noted in Williams v. Abood
 as follows: 

We have held that awards of attorney's fees under AS 23.30.145 "should be fully compensatory and reasonable, in order that injured workers have competent counsel available to them."  However, this does not mean that an attorney representing an injured employee in front of the board automatically gets full, actual fees.  We held in Bouse v. Fireman's Fund Insurance Co. that an employee is entitled to "full reasonable attorney's fees for services performed with respect to issues on which the worker prevails." (Footnote omitted) 

The Board’s regulation 8 AAC 45.180(d) requires a fee awarded under AS 23.30.145(b) be reasonably commensurate with the work performed.  It also requires that the Board consider the nature, length and complexity of the services performed, as well as the amount of benefits involved.  In our awards, the Board attempts to recognize the experience and skills exercised on behalf of injured workers, and to compensate the attorneys accordingly.

Further, the award of attorney fees and costs must reflect the contingent nature of workers’ compensation proceedings. 

As we have noted, the objective of awarding attorney's fees in compensation cases is to ensure that competent counsel are available to represent injured workers.  Wien Air Alaska v. Arant, 592 P.2d at 365-66.  This objective would not be furthered by a system in which claimants' counsel could receive nothing more than an hourly fee when they win while receiving nothing at all when they lose.
 

Based on our review of the record, we find the employee’s attorney has successfully obtained a valuable benefit for the employee.  Further, we find the State begrudgingly agrees that the employee is entitled to a reasonable attorney fee; however, disputes what fee and costs are reasonable under the facts of this case.  

We find the employee faced staunch opposition from the State, in addition to mild opposition from Earthworks.  We find this case at all times involved competent counsel.  As the issue revolved around the last injurious exposure doctrine, the employee’s claim for interim benefits under 
AS 23.30.155(d) involved two employers , their attorneys and the employee’s attorney.  We find the issue pursued herein and upon which the employee prevailed, interim benefits, was of the utmost importance to the employee.  We find the employee is entitled to a fully compensatory fee award.  The Board concludes we may award attorney fees under subsection AS 23.30.145(b).  
We find practice in the Workers' Compensation forum to be contingent upon prevailing on those issues presented to the Board.  We find the employee's counsel has practiced in the specialized area of workers' compensation law for many years.  We find Mr. Batchelor is one of only a few attorneys in Southeast Alaska who represents workers’ compensation claimants.  Mr. Batchelor seeks a fee based on a rate of $250.00 per hour.  We find the State does not dispute that $250.00 per hour for Mr. Batchelor’s time is a reasonable fee for the work performed on behalf of the employee.  The Board finds $250.00 is a reasonable fee. 

Mr. Batchelor has detailed 89.2 hours in his affidavit of fees.  We find these hours reasonable in light of the unique nature of the dispute in this matter of first impression.  We find the importance of interim benefits is significant.  Further, we find extensive hours were required and the case became increasingly complex based upon the State’s asserted defenses to its responsibility for payment of benefits under AS 23.30.155(d).  We find it was the novel defense raised by the State that necessitated the Board’s request that the parties conduct legislative research into AS 23.30.010 and the amendment’s application and effect on the last injurious exposure rule of AS 23.30.155(d).  The Board finds the three briefs prepared by Mr. Batchelor were well written, well organized and enlightened the Board.  We find his final brief outlining the relevant legislative history was extremely useful in the Board’s deliberations.  

After careful review of the affidavit of fees and billing statement, we find that $22,205.00 is a fully compensatory fee associated with work performed by Mr. Batchelor on behalf of the employee with respect to obtaining the Board’s determination that the State is responsible for benefits under 
AS 23.30.155(d).  The Board finds work performed by Mr. Batchelor from April 20, 2006 through December 21, 2006 was conducted with respect to the employee’s request for interim benefits.  
The Board finds that in order for an attorney to zealously and within the ethical guidance of the Alaska Rules of Professional Conduct represent a client, there must be a sufficient amount of time spent in review of the case and in developing the evidence prior to pursuing any particular theory or claim on behalf of the client.  We find that because claimant’s attorney fees are contingent in workers’ compensation cases, it is important to so recognize, since the objective of awarding attorney’s fees is to ensure that competent counsel are available for injured workers.  In Wise Mechanical v. Bignall,
 the Supreme Court found, “This objective will not be furthered by a system in which claimants’ counsel could receive nothing more than an hourly fee when they win while receiving nothing at all when they lose.”

The Board finds Mr. Batchelor’s representation of the employee was instrumental in the determination reached by the Board.  Additionally, the Board finds interim benefits to be a very valuable, considerable benefit to the employee; and more so in this case considering the employee’s dire financial straits during the time the Board was considering and deliberating over the employee’s petition.  We find Mr. Batchelor was a strong and effective advocate for his client.  

Based upon the employee’s attorney’s experience and expertise, we find he was able to successfully represent the employee’s position on this issue of first impression.  The Board found 
Mr. Batchelor’s presentation to be of great assistance and we will award a total of $22,205.00 for a reasonable attorney fee.  

Mr. Batchelor’s affidavit of costs itemizes copy, postage, telephone, facsimile and consultant costs.  By dividing the total copy costs of $204.15 by $.10, the Board finds that with respect to the issue of interim benefits, 2,041 copies were made by the employee’s attorney.  The Board finds that 2,041 copies is reasonable number of copies considering the volumes of pleadings and medical records involved in the Board’s determination under AS 23.30.155(d).  We find that for every pleading filed by the employee, an original and two copies were provided to the Board, the employee’s attorney required a file copy and two additional copies were required to be served upon the State and Earthworks.  The Board finds 2,041 copies and the related cost of $204.15 reasonable.  

The Board finds the cost of $290.06 for legislative research consultant Margo Waring is reasonable.  The Board finds Ms. Waring is experienced in conducting legislative research and that it was cost effective for the employee’s attorney to contract for Ms. Waring’s expertise.  Further, had this research been undertaken by Mr. Batchelor, we find the cost of research calculated on the basis of Mr. Batchelor’s hourly rate would be significantly higher.  

We find the majority of the other costs claimed by the employee to be reasonable and necessary and awardable under 8 AAC 45.180(f) with the exception of costs for facsimiles, which are considered an office overhead expense and have not been allowed.
  We will not award this cost.  We shall order the employer to pay total costs of $555.89.  Additionally, we shall order the State to pay the maximum City and Borough of Juneau sales tax of $375.00 or $1,110.25, whichever is required by the ordinances of the City and Borough of Juneau.
  

II. INTEREST

The employee has requested that the Board award interest from December 20, 2006, on the attorney fees and costs the Board finds reasonable.  The State disputes the employee’s request for interest.  

AS 23.30.155(p) provides

An employer shall pay interest on compensation that is not paid when due.  Interest required under this subsection accrues at the rate specified in 
AS 09.30.070(a) that is in effect on the date the compensation is due.

8 AAC 45.142(a) provides:  

If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070(a) for an injury that occurred on or after July 1, 2000.  If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid.  If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation. 

Pursuant to AS 23.30.260(a)(1), fees for legal services rendered in respect to a claim are not valid unless approved by the Board.  The Board is unable to approve fees and costs until after having had an opportunity to review counsel’s affidavit of fees and costs and determine if they are reasonable.  We find the employee is not entitled to receive interest on attorney fees until after the Board issues an award of fees and costs and the State fails to pay them in a timely manner after issuance of the Board’s order.  The Board shall deny the employee’s request for interest on our award of attorney fees from December 20, 2006.


ORDER
1. The State shall pay the employee’s reasonable attorney fees of $22,205.00 and $555.89 in legal costs, under AS 23.30.145(b).  Payment shall be made to T.G. Batchelor.
2. The State shall pay to T.G. Batchelor the maximum City and Borough of Juneau sales tax of $375.00 or $1,110.25, whichever is required by the ordinances of the City and Borough of Juneau.

Dated at Juneau, Alaska on June 8, 2007.





ALASKA WORKERS' COMPENSATION BOARD






Janel Wright, Designated Chair






Richard Behrends, Member






Patricia A. Vollendorf, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of SCOTT A. DENNIS employee / applicant; v. STATE OF ALASKA, self-insured employer; and EARTHWORKS, employer; UMIALIK INSURANCE CO., insurer / defendants; Case Numbers 200602608, 199927013; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on June 8, 2007.






Jean Sullivan, Clerk
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� Pursuant to CBJ Uniform Sales Tax Provisions, Section 69.05.040 Exemptions, Subsection (22) provides a partial exemption to the five percent sales tax for, “That portion of the selling price of a single service that exceeds $7,500.  For the purposes of this subsection, a single service is an interrelated and interdependent function necessary to perform a specified action.  As a single service is performed over a period exceeding one month, the selling price must be apportioned to a monthly or invoice basis, whichever is more frequent, proportionate to the service performed, except for . . . (b) a written contingent fee agreement award or settlement.
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