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	FINAL DECISION AND ORDER

AWCB Case No.  200418129
AWCB Decision No.  07-0155

Filed with AWCB Juneau, Alaska

on June 13, 2007


On May 15, 2007, in Juneau, Alaska, the Alaska Workers’ Compensation Board (“Board”) addressed, on remand from the Alaska Workers’ Compensation Appeals Commission, if Tom Wolford was David Hanson’s employer when Mr. Hanson suffered a logging injury.  David Hanson (“claimant”) appeared and represented himself.  Attorney Fred Miller represented Tom Wohlford (“defendant”).  We closed the record at the conclusion of the hearing on May 15, 2007. 


ISSUES
1.
Was the claimant an employee of the defendant under AS 23.30.395(12) and (13) at the time of his injury on September 1, 2002?

2.
Is the employee entitled to benefits pursuant to the Alaska Workers’ Compensation Act?


SUMMARY OF THE EVIDENCE
I. PROCEDURAL HISTORY

The claimant completed a report of occupation injury or illness on October 25, 2004, and filed it with the Board on November 1, 2004.  He reported a tree fell in his work area and necessitated thumb amputation.  He reported Tom Wolford and Aloha Lumber Corp. as his employer.

On January 17, 2006, the Board heard the claimant’s claim for medical and related transportation benefits.  The defendant did not appear.  The Board found the claimant was an employee of the defendant, under AS 23.30.395(12) and (13), at the time of his injury, and that his claim for medical, time loss and transportation benefits was compensable.
  

The defendant appealed the Board’s decision and order asserting the board erred by going forward without Wolford being present and by finding Wolford was Hanson’s employer.  The Alaska Workers’ Compensation Appeals Commission (“AWCAC”) held that under the circumstances of the case the defendant was not afforded due process.  The AWAC found that only the board could decide whether Wolford or Hanson is more credible; and that the Board did not have the opportunity to make that decision.  If the board had that opportunity, the outcome may, or may not, have been different.  The AWCAC’s concern in the defendant’s appeal was that both parties have the opportunity for the board to assess their credibility and their evidence.  The AWCAC made no findings of fact and did not express any opinion respecting the merits of the case.  The case was remanded to the Board for rehearing to allow the defendant the opportunity to present his testimony in person.
  

II. HEARING TESTIMONY

David Hanson
Mr. Hanson testified he had worked on past timber cutting operations for other timber companies with Tom Wolford, and considered Mr. Wolford a friend.
  For a period of time, the two lived on adjacent properties, and had been neighbors.  On October 2, 2004, Mr. Wolford approached 
Mr. Hanson to work as a tree faller for some properties in Hollis, Alaska, on Prince of Wales Island.  Mr. Hanson had previously committed to tree-falling for 3D Logging, for $400.00 per day.  He testified the work was to begin a few days after he was contacted by the defendant; and so initially he declined the engagement.
  Mr. Hanson testified Mr. Wolford persisted in seeking his services, asking, “What will it take to get you to do this work?”  He testified that he was asked by 
Mr. Wolford what it would take to get Mr. Hanson to accept the job.  Mr. Hanson testified that 
Mr. Wolford them offered him $400.00 per day, but he declined.  He testified he agreed to do the tree-cutting work for $350.00 per day, stating that as a new employer Mr. Wolford “had to make some money” on the deal.  He testified payment was to be made when the logs had been delivered and graded at the saw mill.  Mr. Hanson testified that Wolford offered to “buck” the downed trees if Hanson would loan Wolford a chain saw for this purpose.  

This arrangement was entirely verbal, and Mr. Hanson admitted he had no document signed either by himself or by Mr. Wolford to evidence the agreement.  Mr. Hanson testified that workers’ compensation coverage was not discussed until after the October 5, 2004 incident, and prior to that he had not asked for evidence of coverage, nor had Mr. Wolford produced any evidence of coverage.
  

Mr. Hanson testified that he did not receive any compensation directly from Mr. Wolford.  He testified that after the accident, he did receive checks from Amelia Dilworth and Patrick Foy, people he claimed he did not know.  He testified that he declined to open the envelopes or cash the checks.  

Mr. Hanson testified that he has worked both as a tree cutter and as an employer of tree cutters.  As a tree cutter, he testified he has worked both as an employee and as an independent contractor.  He testified the rate of pay is a significant factor in determining whether a tree cutter has been engaged as an independent contractor or as an employee, because an independent contractor who employs other cutters has the overhead of workers’ compensation insurance, fire insurance, and other expenses.  He testified that when he worked as an independent contractor, he earned $250,000.00 per year.  As an employee, he testified some times he could make $10,000.00 per month, sometimes $5,000.00 per month, depending upon the method and rate of pay, the quality of the wood being cut, how quickly he worked, and how long he was able to work in the day.  He testified that the rate of pay is sometimes based on the board feet of timber produced, and sometimes is a daily wage.  When he worked for Wayne Browning, Mr. Hanson testified he made $500.00 per day including workers’ compensation coverage, but no health benefits.  When he worked for Cronin Helicopters in 2006, he earned $285.00 to $300.00 per day.  When he worked for Alaska Cutting, he was paid $250.00 per day “plus cash, and averaged $300.00 per day, including health benefits.  At another point in his testimony, Mr. Hanson stated he worked for Browning as a busheler, was paid $325.00 per day with health insurance.  He testified that in the early 1990s, he was paid $250.00 per day while working for George Barnes; he was paid $235.00 per day in 1992-1994 or 1995, plus a bonus if there were no accidents.  He testified he was employed by Columbia Helicopters for production by the board foot rather than a day wage.  Mr. Hanson testified that the logging industry is in decline, and a tree cutter tries to hang on to a job, but that a logging contractor is always trying to steal another’s crew.

Mr. Hanson testified that he understood this to be a new business venture for Mr. Wolford, took a camera with him, and took a photograph of himself and Mr. Wolford to commemorate Mr. Wolford’s first day as an employer on the first day of the job.  Mr. Hanson testified the photograph was taken on the porch of one of the homes of one of the landowners, Mr. Patrick Foy.

Mr. Hanson testified that after his conversation with Mr. Wolford, the work began on the next day, October 3, 2004.  Mr. Wolford provided the transportation to the lots in Hollis by driving both of them in Wolford’s truck the 70-80 miles from Kasaan, Alaska.  Mr. Wolford provided lunch for the two, knowing that Mr. Hanson’s cupboards were bare because his wife was out of town caring for her mother.
  Mr. Hanson testified that Mr. Wolford selected the trees to be cut on each lot, and instructed Mr. Hanson as to the direction the trees were to be felled so that the logs could be hauled for shipment to a timber mill.  He testified that the two of them cut trees on the Foy property for an entire day without incident.  On October 4, 2004, the two proceeded to the property owned by Amelia J. “Jay” Dilworth, and Mr. Hanson testified a full day of cutting occurred on Ms. Dilworth’s property.  

He testified that on October 5, 2004, as he was cutting one tree, he saw a nearby tree move.  Mr. Hanson testified that he then proceeded to take steps to take down the tree he had seen move, viewing it as unsafe.  Mr. Hanson testified that Mr. Wolford instructed him to desist from taking down the tree, as it was a tree without value
 and was not a hazard.
  As Mr. Hanson explained during his testimony, a culled or valueless tree takes time to limb and move out of the way of transport of the valued trees.  Mr. Hanson testified that he replied, “you’re the boss,” and went back to cutting on the first tree.  While cutting the first tree, he heard Mr. Wolford screaming, and Mr. Hanson backed away, but was too late to avoid being struck by the second tree, the one that he felt to be unsafe.  As he testified, Mr. Hanson was hit by a 3’ diameter tree while cutting a 5’ diameter tree.  Mr. Hanson testified the bar of his chainsaw was also severely damaged.  Mr. Hansen produced the bent bar at the hearing.  Mr. Hanson’s left thumb was trapped and traumatically amputated at the first knuckle,
  Mr. Hanson is left-hand dominant.

Mr. Hanson testified he was surprised when, during the ride in Mr. Wolford’s truck to the hospital, Mr. Wolford said, “hey, this is contract labor,” and that Wolford had no workers’ compensation insurance coverage.  Mr. Hanson testified that Wolford had bragged about making a good profit on the project of logging the Dilworth and Foy properties, and that Mr. Wolford’s ex-wife would never find out about it the income.  Mr. Hanson also described an episode that Tom Wolford had related to him.  Ms. Hanson testified that Mr. Wolford’s property in Washington State had been trespassed and some trees cut without authorization.  According to Mr. Hanson, payment was made to Mr. Wolford by the trespasser by way of a check made payable to Mr. Wolford’s mother.

Mr. Hanson also offered into evidence a copy of an advertisement from the Island News, a newspaper published and distributed in communities throughout Prince of Wales Island.  The copy of this advertisement, found at page 9, column 4 of the July 12, 2004 edition, stated:

WANTED TO BUY

Cash paid for logs

and standing timber.

For details & estimate,

call Tom Wolford at

907-564-3090

or Mark Stahl at

800-355-5848

Mr. Hanson testified that this advertisement ran from July 14, 2003 through July 12, 2004.

Mr. Hanson also offered into evidence a photocopy of a Log Purchase Agreement between ALCAN Forest Products and Patrick Foy.  Mr. Hanson identified the source of this document as Patrick Foy.
  The signature date by Mr. Foy is October 6, 2004, appears to be signed by Mr. Foy, and sets various terms for the sale of logs, including time of delivery “before November 1, 2004,” with payment by “cash upon certificate,” with an expiration date of the agreement of “June 1.”  This document bears the handwritten notation, “Tom Wolford 19224 Thorne Bay 99919.”  The document appears to be a copy of a facsimile transmission, with two separate transmission dates of August 13, 2004 and October 5, 2004.  The time of facsimile transmission on October 5, 2004 is 19:18.

Mr. Hansen testified that he was told by Mr. Foy that the document was faxed to Mr. Foy after the accident in which his thumb was amputated, and that “the way in which the business of logging and selling his logs changed on the day I was injured. . . .  On the same day I was injured Tom [Wolford] faxed one to Pat Foy to sign.”
  Mr. Hanson testified that “Jay Dilworth was never able to produce a purchase agreement because she testified we torched her trailer and all her records were destroyed.”

Mr. Hanson “guessed” the wood volume in Ms. Dilworth’s property to be approximately 50,000 board feet per acre.

Julie Hanson

Julie Hanson appeared at the hearing and assisted her husband, claimant David Hanson, throughout the hearing.  Ms. Hanson described receiving a telephone call from Tom Wolford on the day of the accident, during which, she testified Mr. Wolford said, “No matter what it takes, I will make things right, if it’s the rest of my life,” or words to that effect.  She also described needing to identify an employer on an insurance claim form, and asking Mr. Wolford if that was all right with him.  At first, she testified, Mr. Wolford denied being the employer, and later, according to Ms. Hanson, Mr. Wolford said, “Oh, go ahead.”  Ms. Hanson affirmed that she was out of state caring for her elderly mother at the time of the injury to her husband’s thumb.

Tom Wolford

Mr. Wolford testified that he and Mr. Hanson, prior to the accidental injury to Mr. Hanson’s thumb, had been friends and neighbors.  Mr. Wolford testified that his usual employment is as a quality control officer, and that he has been employed by logging companies on large tree-clearing projects.  Prior to the hearing, he testified he had worked as supervisor of logging operations on large tree harvest projects, including working during the summer of 2004 for Aloha Timber Company, where both he and Mr. Hanson worked.  He testified that he has always worked as an employee of timber harvesting companies, that he has never been in business for himself as an employer of tree cutters, and that he was not acting as an employer at the time of Mr. Hanson’s injury.  

Mr. Wolford testified that in early October 2004, he was unemployed and drawing unemployment insurance benefits, but was expecting to begin work at a new job later in October.
  Mr. Wolford testified that he was acquainted with Ms. Dilworth through his girl friend, whose children Ms. Dilworth had taught in school, and also that he lifts weights at a gym in Craig near where Ms. Dilworth worked in 2004.  Mr. Wolford testified that Ms. Dilworth had had difficulty trying to sell her lot in Hollis, and had been advised that the lot was more likely to sell if it had been logged. 

Mr. Wolford testified that he became acquainted with Patrick Foy during long ferry rides between Ketchikan and Craig on the Interislands Ferry, where Mr. Foy was employed.  Mr. Wolford testified that in early days of the Interislands Ferry, passengers were permitted to join the crew in the wheelhouse, and that he and Mr. Foy would sit for long hours and talk in the wheelhouse.  At some point in time, he testified he became aware that Mr. Foy wanted to convert some of the trees on a lot he owned in Hollis into cash.

Mr. Wolford testified that as a favor to both Ms. Dilworth and Mr. Foy, he located tree cutters, including Mr. Hanson; a log hauler, Paul Hamilton; and that he helped the two landowners obtain rate sheets for logs from local mills that might buy their timber.  Because he was between jobs and was also concerned that Mr. Hanson should not be working by himself in the woods, he offered to accompany Mr. Hanson for the cutting job and to “buck” the trees that had been downed.  Mr. Wolford testified that whenever a cutter indicates a tree is hazardous, it is routine practice in the timber industry to rely on the cutter’s opinion and insist the tree come down.  Mr. Wolford testified that if Mr. Hanson had ever indicated a tree was a hazard, it would have been cut down without question.

Mr. Wolford testified that the wages for timber cutting range from $225.00 to 450.00 per day, and the rate varies with the lay of the land to be cut, the timber quality, and whether the cutter will also do the bucking.
  He testified that land with a higher percentage of old growth timber will permit a higher wage.  He testified that a rate of $350.00 per day was a fair wage for either an employee or an independent contractor providing tree cutting services.  

Mr. Wolford testified that the advertisement in the Island News was run by the Aloha Lumber Corporation, but that Aloha shut down operations at the end of August 2004.  Mr. Wolford testified that his involvement in logging the properties of Ms. Dilworth and Mr. Foy had nothing to do with Aloha Lumber Company; that he was merely involved as an acquaintance doing favors for the property owners.  Mr. Wolford testified that with regard to the properties of Ms. Dilworth and Mr. Foy, unlike the offer in the advertisement, the plan was that the tree cutters and log hauler would be paid after the logs had been scaled and tagged.  He testified that Ms. Dilworth paid for Mr. Hanson’s work earlier than that, in October 2005, because he understood that Ms. Dilworth had received her Permanent Fund Dividend check.  “Otherwise, she has no money,” testified Mr. Wolford.

Mr. Wolford denied any on-going financial issues with his ex-wife, and testified there was no need for him to hide any financial information from her.  He described the episode of the trespass on his property in Washington State, and affirmed that he had obtained a payment for the trespass and taken timber, but had directed the payment to be made to his mother as a gift to her, not to avoid receiving money because of his relationship with his ex-wife.  Mr. Wolford did testify that he and his wife have split custody of their three children, two boys being placed with Mr. Wolford and their daughter being placed with his ex-wife, but described the relationship as “civil” and not involving any financial disputes.

Mr. Wolford admitted to the telephone conversation with Julie Hanson, but did not recall specifically what he said to her.  He did not deny that he said the things Ms. Hanson attributed to him, but did deny that he had admitted to being the employer during their telephone conversation.

Amelia J. Dilworth

Amelia J. “Jay” Dilworth testified telephonically.  Ms. Dilworth had previously testified in the first hearing of this matter.
  Her testimony was generally consistent with prior testimony, and with her three written statements.
  Ms. Dilworth described being called by Mr. and Mrs. Hanson after the accident, and described a meeting between the three in Craig, Alaska.  During the phone call and at the meeting, Ms. Dilworth testified she was asked to provide a written statement, but the statement she provided did not please Mr. Hanson, when he received it, she testified he stated, “This isn’t going to help me at all.”

Ms. Dilworth described Tom Wolford as “[l]ike most Alaskans, willing to help people out.”  She testified she had a parcel of property in Hollis that she had unsuccessfully been trying to sell for a few years, and that she was advised that it might sell if it was logged.  Her friend Tom Wolford offered to help her out, without compensation.  She testified that several times she offered to pay Tom Wolford for his time and effort, but each time he refused any compensation.  Ms. Dilworth testified that she signed a written log purchase agreement that expired, and that ultimately her logs were sold to Sealaska because she got a better price overall for the particular combination of cedar and spruce logs that had been harvested.  

Ms. Dilworth testified on cross-examination that she had not hired Mr. Hanson, and that Tom Wolford told her to pay Mr. Hanson, and how much to pay him.  Ms. Dilworth testified that after Mr. Hanson’s injury, Mr. Wolford found another cutter, Greg Turcott, to complete the work.  Ms. Dilworth testified that Mr. Wolford told her how much to pay the tree fallers.  Ms. Dilworth testified that it took her some time to find an address for Mr. Hanson to which she could send the check, because the Hansons were in Washington State in 2004, after the accident.  She testified she sent at least two different checks to Mr. Hanson, one for $450.00 and one for $550.00, but Mr. Hanson never cashed the checks.  She testified the log hauler, Paul Hamilton, was paid a long time after the trees were downed, based on the board feet of logs sold, which was not known until the logs were sold to the mill.

Patrick Foy

Patrick Foy testified telephonically.  He testified that he is employed as a port engineer for the Interislands Ferry system, and has known Tom Wolford for four years.  He testified that he became acquainted with Mr. Wolford as a passenger on the ferry.  He testified he is familiar with Mr. Hanson by having spoken with him on the telephone, but does not really “know” him.  More than two years ago, Mr. Foy testified, he decided to inquire whether the timber on his property in Hollis was worth any money.  He testified Mr. Wolford offered to go the property and look over the trees.  Mr. Foy testified that one day he, Tom Wolford, and Danny Sharp went to look at the trees, and 
Mr. Wolford identified a few good trees, that were potentially high value trees.  According to Mr. Foy’s testimony, Mr. Wolford offered to locate a tree cutter and an equipment operator who could load the logs onto a truck for transport to a mill.  Mr. Foy summarized this arrangement.  He testifed Mr. Wolford offered to “help put me in touch with people that would do the job;” Paul Hamilton was identified as the operator of a backhoe that could load the trees, and testified he agreed with 
Mr. Hamilton to pay $3,000 to haul the wood, and that Hamilton was to be paid once the lumber yard received the lumber and Mr. Foy was paid.  He testified the tree cutter, Mr. Hanson, was paid by a check written by Mr. Foy’s wife.  Mr. Foy testified he did not pay Mr. Wolford for the arrangement.  On cross-examination, Mr. Foy stated that he did not hire Mr. Hanson, and that 
Mr. Hanson never called Mr. Foy or Mr. Foy’s wife to be paid.  Mr. Foy testified that his logs were sold to ALCAN Forest Products.  He testified that seven to ten trees were cut, for which he received $14,000, paying $3,500 to Mr. Hamilton, $300-400 for Mr. Hanson, and after taxes, approximately $7,000 net income.  Mr. Foy admitted providing a copy of the log purchase agreement with ALCAN to Mr. Hanson, but did not have the agreement in front of him at the time he gave his testimony, and did not recall when he signed the agreement or the exact circumstances of how the agreement came to him.  He did not deny that he signed the agreement on the same date as, and after, Mr. Hanson’s injury.

Greg Turcott

Mr. Turcott testified telephonically at the request of Mr. Hanson.  Mr. Turcott testified that he has been a timber cutter for 28 years, and that he has worked both as an independent contractor and as an employee.  He recalled being hired to work on the Dilworth property in Hollis by Tom Wolford; he testified he was paid $300.00 per day; that it was work during the winter; and he did not consider it “nice” timber.  He testified he was paid by personal check that came in the mail from a lady in Craig.  He testified the pay for work as a timber cutter varies considerably, due to a lot of variables.  He testified he considered himself an independent contractor for the work he performed on the Dilworth property; and that he was never under the impression he was an employee of 
Tom Wolford.

Brian Brown

Brian Brown was called by Mr. Wolford as a witness.  Mr. Brown testified that he is in the business of trading logs, and that he works for ALCAN Forest Products.  He testified that he came to know Tom Wolford first when Mr. Wolford worked for a business identified as “Rainier,” and later when he was employed by the Aloha Lumber Company.  He identified Mr. Wolford’s job as “quality control.”  Mr. Brown admitted that he faxed some log purchase agreements for the Dilworth and Foy properties to a “generic” fax machine, and when the logs were received, he sent a check.  He otherwise denied knowledge of David Hanson.

Paul Hamilton

Mr. Hamilton testified that he has known Tom Wolford for 14 years.  He testified that he agreed to haul logs out of the woods from two properties in Hollis, from the lots of Amelia J. Dilworth and Patrick Foy.  He testified his job was to pick the logs up from the lots and haul them to a sort yard in Hollis.  He testified he was paid by Patrick Foy and by Amelia J. Dilworth; and his pay was both by the hour, and by volume of logs hauled.  To his knowledge, Tom Wolford was not paid for his effort to assist the landowners in harvesting logs from their property.  He testified he did not believe Tom Wolford was the employer of Mr. Hanson at the time of the injury, stating that he understood it to be the landowner’s responsibility to have the trees fallen before he could pick them up and take them to the sort yard.

Pat Lacey

Mr. Lacey was called by Mr. Hanson.  He testified that he has dealt with Mr. Hanson “a lot through-out the years,” including as a cutting partner.  Mr. Lacy testified that he and Mr. Hanson worked together for Browning Lumber, and received $350.00 per day at a Thorne Bay project, and $500.00 per day at a Shell Cove project.  Mr. Lacey testified that they earned $500.00 per day because the project was remote and there was nothing to do but work.  For both of these projects, Browning had workers’ compensation insurance coverage.  Mr. Lacey also described being paid $35.00 per thousand board feet.  He described Mr. Hanson as a skilled timber cutter, stating that he knew that Mr. Hanson has made as much as $500.00 per day or better as a busheler.

Richard Hanson

Richard Hanson was called to testify telephonically by David R. Hanson.  Richard Hanson testified that he is David Hanson’s father.  He testified that he was employed in the lumber industry from 1953 to 1992.  He testified that he retired from a job as a log marketing manager for Weyerheiser.  He testified that he competed with Phil Roderick of Aloha Lumber Company for log sales.  He described that the easiest way for someone to enter the log marketing industry was to seek out parcels of land already with road access, small parcels of timber.  He described the importance of having someone on-site to check on the production from the land, that the log buyer needs to watch for stumpage payment to avoid being short-changed in the transaction.  Mr. Hanson provided no testimony of knowledge of the arrangement between David Hanson, Tom Dilworth, and property owners Amelia J. Dilworth and Patrick Foy regarding the logging that resulted in Mr. Hanson’s injury.

III. State of Alaska Department of Labor Wage and Hour File J0505-023
Mr. Hanson made reference to his wage and hour claim submitted to the Department of Labor.  The Board made inquiry, obtained and reviewed a complete copy of Wage and Hour Section, Division of Labor Standards and Safety File Number J0505-023.  The file reveals that Mr. Hanson submitted a claim on May 25, 2005, asserting he had been hired by Tom Wolford on October 2, 2004, and had worked for him for two and a half days on October 3, 4 and 5, 2004.  He claimed $875.00 in unpaid wages at a rate of $350.00 per day.
  Mr. Wolford denied this claim in a letter essentially consistent with his testimony and correspondence in the instant proceeding.
  Mr. Hanson and Mr. Wolford were interviewed by personnel of the Wage and Hour Section, and Mr. Hanson submitted a copy of the October 5, 2004 Foy log purchase agreement, the July 12, 2004 Island News advertisement, and a letter detailing his version of events.
  Ms. Dilworth and Mr. Foy submitted written statements essentially consistent with their testimony given in this proceeding.
  Greg Turcott submitted a letter stating as follows:

I saw Tom Wolford in Craig in mid Oct.  He said he knew of a private job in Hollis.  He gave me the name & number of Jay Dillworth [sic].  I called her and she told me to keep track of my hours and call her when I was done and she would pay me.  And she did with a personel [sic] check.  Mailed it.  Tom Wolford came to the job the 1st day I cut.  That was also the same day the logger showed up, to start logging.  Tom told me what he wanted cut and what trees he wanted left standing.  He also told me what lengths to cut.

Julie Hanson and Richard Hanson also submitted written statements essentially consistent with their testimony in this proceeding.
  Additional statements were submitted by claimant David Hanson, in essence consistent with his testimony in this proceeding, with the notable exception that the photograph of he and Mr. Wolford, purportedly taken on Mr. Foy’s porch on the first day of the job, was not submitted.
  After the Board issued its first decision in this case on March 23, 2006, finding Mr. Wolford to be the employer, Mr. Wolford “accepted [the Department’s] offer to settle this matter for $900.00 by tendering herewith the check from Amelia J. Dilworth in the amount of $550 along with her correspondence and the check for $350 from Patrick Foy.  Both of these individuals had hired Mr. Hanson to cut trees for them.”
  These checks were forwarded to Mr. Hanson with a cover letter noting that “Mr. Wolford does not admit liability” but that the “payments were provided for settlement of your case.”  The wage and hour claim was then closed through payment in the sum of $900.00, without a finding that Tom Wolford was Mr. Hanson’s employer.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
EMPLOYER / EMPLOYEE RELATIONSHIP
AS 23.30.120(a) provides in part:  "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of the chapter. . . ."   

AS 23.30.395 provides in part:

(12) "employee" means an employee employed by an employer as defined in (13) of this section;

(13) "employer" means the state or its political subdivision or a person employing one or more persons in connection with a business or industry coming within the scope of this chapter and carried on in this state.

8 AAC 45.890 provides that the Board will determine whether a person is an “employee” based on the relative-nature-of-the-work test.  This test entails consideration of six criteria by the Board.  Specifically, the Board will consider whether the work:

(1) is a separate calling or business; if the person performing the services has the right to hire or terminate others to assist in the performance of the service for which the person was hired, there is an inference that the person is not an employee; if the employer 

(A) has the right to exercise control of the manner and means to accomplish the desired results, there is a strong inference of employee status; 

(B) and the person performing the services have the right to terminate the relationship at will, without cause, there is a strong inference of employee status; 

(C) has the right to extensive supervision of the work then there is a strong inference of employee status; 

(D) provides the tools, instruments, and facilities to accomplish the work and they are of substantial value, there is an inference of employee status; if the tools, instruments, and facilities to accomplish the work are not significant, no inference is created regarding the employment status; 

(E) pays for the work on an hourly or piece rate wage rather than by the job, there is an inference of employee status; and 

(F) and person performing the services entered into either a written or oral contract, the employment status the parties believed they were creating in the contract will be given deference; however, the contract will be construed in view of the circumstances under which it was made and the conduct of the parties while the job is being performed; 

(2) is a regular part of the employer's business or service; if it is a regular part of the employer's business, there is an inference of employee status; 

(3) can be expected to carry its own accident burden; this element is more important than (4) - (6) of this section; if the person performing the services is unlikely to be able to meet the costs of industrial accidents out of the payment for the services, there is a strong inference of employee status; 

(4) involves little or no skill or experience; if so, there is an inference of employee status; 

(5) is sufficient to amount to the hiring of continuous services, as distinguished from contracting for the completion of a particular; 

(6) is intermittent, as opposed to continuous; if the work is intermittent, there is a weak inference of no employee status.  

8 AAC 45.890 instructs that in applying the relative-nature-of-the-work test, including a determination under paragraphs (1) through (6), paragraph (1) is the most important factor and is interdependent with paragraph (2), and at least one of these factors must be resolved in favor of an “employee” status for the Board to find that the claimant is an employee.

The Alaska Supreme Court also held in Meek v. Unocal Corp. "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  We have followed the court's rationale, applying the presumption to the question of employee / employer relationships.
  

We find the claimant's testimony concerning his acceptance of the defendant’s offer to receive $350.00 per day to cut down trees on two properties in Hollis, Alaska work is evidence that he had an employment relationship with Tom Wolford.  Following the court's rationale in Meek, we must apply the presumption of compensability from AS 23.30.120(a)(1) to his claim.  Nevertheless, we find the testimony of the defendant, characterizing the respondent's work as that of an independent contractor, working on behalf of the property owners, is substantial evidence rebutting the presumption.  Consequently, the respondent must prove his claim by a preponderance of the evidence.
  

In Alaska Pulp Corp. v. United Paperworkers International Union, the Alaska Supreme Court held that before an employee / employer relationship arises for the purpose of workers' compensation, an express or implied contract must exist.
  The formation of a contract requires four express or implied elements: an offer encompassing its essential terms, an unequivocal acceptance of the terms by the offeree, consideration, and an intent to be bound.
  In this case, the parties agree there was a contract, but disagree over whether it was a contract creating an employee relationship or an independent contractor relationship. 

In the instant matter, we find Mr. Wolford established a contract with the employee on behalf of the owners of the property in need of clearing.  Even though we can find a contract, the fundamental question of whether the claimant was an employee of the defendant for purposes of workers' compensation in Alaska remains.  Our regulation at 8 AAC 45.890 requires us to determine employee / employer status under the court-adopted "relative nature of the work test", and provides a number of factors to consider in applying the case law to individual fact situations.  The courts have long used that test to interpret AS 23.30.395(13), and its predecessor statutory provisions.
  

The Alaska Supreme Court discussed the relative nature of the work test in Kroll v. Reeser.
  In that case, the court considered whether Kroll, who was having a rental unit built, was an employer for purposes of workers' compensation in Alaska.  The court applied the "relative nature of the work test. . . . whether [the employee could] reasonably be said to have been engaged in work which was a 'regular part of the employer's regular work'. . . . whether . . . the activity, either by itself or as an element of his rental activities, was a profit making enterprise which ought to bear the cost of injuries incurred in the business, or was the construction's activity simply a cost-cutting shortcut in what was basically a consumptive and not a productive role played by Kroll."
  We have consistently followed the court's rule from Kroll v. Reeser, refusing to find an employee / employer relationship when work is being done on a consumptive basis by workers best understood as independent contractors or separate businesses rather than work performed as a part of the employer's business.
  

We find the overwhelming preponderance of the evidence in the record clearly shows the defendant was not in the business of logging the property of private landowners.  We find the defendant in the instant matter assisted the landowners, Ms. Dilworth and Mr. Foy, by arranging for various independent contractors to access their properties, cut their trees, load their trees and haul their logs away.  We find the defendant did this based up his acquaintances with Ms. Dilworth and Mr. Foy; and that he received no compensation or consideration for his involvement in clearing their property of trees and removing the trees from their land.  We find that under the relative nature of the work test, the preponderance of the evidence indicates that the claimant was not engaged in work which was a regular part of activities engaged in by the defendant for a profit making enterprise.  Further, we find because the defendant was not engaged in a profit making endeavor in arranging for independent contractors to clear the land of his acquaintances, he ought not be required to bear the cost of injuries incurred in the activity.

We find that on behalf of the individual property owners, Ms. Dilworth and Mr. Foy, the defendant offered to pay the employee whatever it would take to for him to conduct the work commencing the next day.  We find that the claimant agreed to cut the trees for $350.00 per day.  We find, based upon the claimant’s extensive knowledge of the logging industry, that when offered $400.00 per day, he should have been aware that he was not an employee of Mr. Wolford.  We do not find his testimony that he agreed to do the work for $350.00 per day because he wanted Mr. Wolford to be successful in his new business credible.  We find based upon the testimony of Mr. Hanson, Mr. Wolford, Mr. Turcott and Mr. Lacey, that the rate of pay for tree cutters varies considerably, depending upon the circumstances of the land and timber to be logged.  We find that loggers working as independent contractors can be paid between $350.00 and $400.00 per day.  We find no evidence that the timber being logged on the Dilworth property was of extraordinary or high value to justify paying an independent contract cutter a higher wage than $350.00 per day.  Further, we find that when loggers work as employees and are not assuming the risk of an accident themselves, they are typically paid depending upon their experience, productivity, and the quality and value of the timber they are harvesting.  Based on the evidence in this record, we cannot find there is any standard daily wage for a timber cutter, either as an employer or as an independent contractor, at the time of Mr. Hanson’s injury.  Therefore, we conclude that the rate of pay involved in this case is not, by itself, evidence that the claimant was employed by the defendant.  

Based on our review of the testimony and documentary record, we find the preponderance of the evidence indicates the defendant did not have a right to control the claimant’s work,
 the defendant did not have the right to terminate the claimant’s relationship with the property owners, the claimant provided the equipment and tools to accomplish the work, the claimant was not paid by the defendant, but rather, was paid by the landowners whose property the claimant was clearing, the work performed by claimant required highly skilled knowledge, expertise and experience, and the claimant’s services were not needed on a continuous basis, but rather only to log selected trees on the properties of two landowners, which is equivalent to contracting for completion of a particular job.
  We find the claimant was engaged in what could realistically be considered a separate calling, and expected to carry his own accident burden.
  We find the defendant did not have a business and conclude the claimant’s services were therefore not an integral and ongoing part of a business of the defendant.
  

The claimant’s allegation that the defendant was motivated by considerations of child support, spousal support, or other financial considerations relative to his ex-spouse to hide the fact of his doing business, was not supported by the evidence.  We find that if Mr. Wolford was engaging in a business which he hoped to keep secret from his ex-wife, he would not have been advertising the business in a newspaper.  We also find that the advertisement in the newspaper was ran by the company for which Mr. Wolford worked at the time, Aloha Lumber Company, and we find that Aloha ceased log acquisition operations in Alaska by August 31, 2004.

Based on the documentary record and the testimony from the hearing, we find the claimant’s logging was not a "regular part of the [purported] employer's regular work,"
 but an independent "profit making enterprise which ought to bear the cost of injuries."
  

By the preponderance of the evidence available to us, and following the Alaska Supreme Court's rationale in Kroll v. Reeser, AS 23.395(12) and (13), and our regulation at 8 AAC 45.890, we conclude that the claimant was not an employee of the defendant employer for purposes of workers' compensation at the time of his injury.
  We conclude the employee is not entitled to benefits from Mr. Wolford under the Alaska Workers’ Compensation Act.


ORDER
1.
The claimant was not an employee of the defendant under AS 23.30.395(12) and (13) at the time of his injury on September 1, 2002.

2.
The employee’s claim for benefits under the Alaska Workers’ Compensation Act are denied and dismissed.

Dated at Juneau, Alaska on June 13, 2006.
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APPEAL PROCEDURES
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MODIFICATION
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� 10/25/04 Report of Occupational Injury or Illness.


� Hanson v. Wolford, AWCB Decision No. 06-0064 (March 23 , 2006).


� Wolford v. Hanson, AWCAC Decision No. 30 (February 2, 2007).


� Mr. Hanson testified that he and Mr. Wolford grew up in the same area of the State of Washington, and that Mr. Wolford and three of Mr. Hanson’s younger brothers had attended school together.  1/9/06 Brief of David R. Hanson, at 1.


� 1/9/06 Brief of David R. Hanson, at 1.


�See 9/26/05 Letter “Statement of Fact,” signed by Mr. Hanson.


� See Claimant’s Hearing Exhibit A (photograph of Tom Wolford on the left, and David Hanson on the right).


� At the time, Mr. Hanson’s wife was out of state caring for her ill mother.


� 1/17/06 Transcript of Hearing at page 38, line 2 through page 39, line 7.  Mr. Hanson testified in the earlier hearing in this matter: “Because most of the timber in that part of the country has a lot of defects in the butt.  And so in order to make a preferred log length he’d [Mr. Wolford] take a section of the base of the tree, and then he’d look up the tree before it was felled to see where the first big limbs were showing up, and then he’d go down the tree, scale the tree as he went to see where the grade of the tree started to change.  Then he would get – utilize all the high grade wood he could into a preferred length, so that it could be sold to Alcan where he said the timber was going. . . .  So all I did for him was put them on the ground, and then he cut them for maximum value.  And that’s why when I went to fell the tree that hit me, he [Mr. Wolford] wanted it left, because there was no value, it would have just been eating time off the clock.  I would have had to fall it, maybe I would have got hung on the tree, and it would have settled (indiscernible), and then we would have had to buck it, so their shovel operator could move it out of the way, so there’s more time spent getting this thing out of the way.  So that’s why he wanted the tree left standing.


� In logging vernacular, such a tree is called a “cull.”


� The amputation was such that surgeons would not attempt reattachment, leaving the claimant with a partial amputation at the first joint or knuckle of the left thumb.  P. Englebrake, MD, SouthEast Regional Health Consortium, chart note (dated 10/05/04)(AWCAC, Board record Vol. 1 at page 34).





� Mr. Wolford confirmed this in his hearing testimony.  However, he added that the check was written to his mother, not for purposes of hiding money from his ex-wife, but to assure his mother had sufficient funds because his father had recently passed away.


� 7/12/04 Island News Classified Advertisements.


� Brief of David R. Hanson, applicant, at page 9 (dated May 4, 2007, filed May 7, 2007).


� AWCAC, Board Record, volume 1 at page 61.


� Id. at pages 9-10.


� Id. at page 10.


� A letter dated November 30, 2004, signed by Phillip Roderick as president of Aloha Lumber Company, stated that Mr. Wolford had been laid off from Aloha as of August 31, 2004, when Aloha “had concluded all of our harvest and delivery operations by the middle of August.”  The letter alluded to Aloha having received a claim regarding Mr. Hanson’s injury, and disclaimed any connection between Aloha and “the harvest or purchase of the timber from the private lots associated with this claim.”  Alaska Workers’ Compensation Appeals Commission, Record of Proceedings before the Alaska Workers’ Compensation Board, volume II, at page 67.


� “Bucking” was described during the hearing both by Mr. Hanson and by Mr. Wolford of the act of dividing a downed tree into various sized logs.  Bucking was described as both a skill and an art to identify the properties and defects of the tree, and divide the tree in a way that maximizes the board footage available for the lumber mill.


� 1/17/06 Alaska Workers’ Compensation Board, Transcript of Proceedings, at 22-29.


� Three statements are in the Department’s Wage and Hour claim record based on a wage and hour claim submitted by Mr. Hanson.  11/4/05 Letter from A.J. Dilworth to State of Alaska Division of Labor; 6/26/06 Letter from A.J. Dilworth to A. Fred Miller, attorney at law; 10/12/05 Letter from A.J. Dilworth to Randy Hanson, Re: Request for Information (unsigned).  See Alaska Dept. of Labor & Workforce Dev., Div. of Labor Standards and Safety, Wage & Hour Section, File No. J0505-023.


� 5/25/06 Wage and Hour Claim.


� 6/7/05 Letter from Tom Wolford to State of Alaska, Wage and Hour Administration; see also 11/1/05 Letter from A. Thomas (Tom) Wolford to P. Grossi.


� 9/1/05 “Statement of Fact,” David R. Hanson.


� 1/15/05 Letter from Patrick Foy “to all concerned parties;” 1/13/05 Letter from Amelia J. Dilworth to State of Alaska Division of Labor, “To whom it may concern.” 


� 1/3/06 Letter from Greg Turcott.


� Letter, Julie Hanson (undated, received Jan. 3, 2006).


� 3/13/06 Notarized letter from David R. Hanson; 3/15/06 Letter from David R. Hanson. 


� 6/27/06 Letter from A. Fred Miller, attorney, to P. Grossi, supervising investigator, Wage and Hour Admin., Labor Standards and Safety Div., Alaska Dept. of Labor & Workforce Development. 


� 914 P.2d 1276, 1279 (Alaska 1996), quoting Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).  


� See Gaede v. Saunders, AWCB Decision No. 00-0197 (June 7, 2000), aff’d 53 P.3d 1126 (Alaska 2002); Smith v. Molly Ann Phenix, AWCB Decision No. 98-0207 (August 11, 1998); Buswell v. New Hope Ministries, AWCB Decision No. 96-0012 (January 5, 1996).  But see Malone v. Lake and Peninsula Borough School District, AWCB Decision No. 95-0337 (December 7, 1995).  


� Meek, 914 P.2d at 1280.  


� 791 P.2d 1008, 1010 (Alaska 1990); Childs v. Kalgin Island Lodge, 779 P.2d 310, 313 (Alaska 1989)).  


� Id.  See also Hall v. Add�Ventures, Ltd., 695 P.2d 1081, 1087 n. 9 (Alaska 1985).   


� See Searfus v. Northern Gas Co., 472 P.2d 966 (Alaska 1970).  


� 655 P.2d 753 (Alaska 1982).


� Id.  


� See, e.g,. Binder v. Ken Dolovitch, AWCB Decision No. 96-0120 (March 22, 1996); Ihde v. Nova Property Management, AWCB No. 94-0300 (November 23, 1994); and Goodman v. C.R. Lewis & Company, AWCB No. 93-0008 (January 14, 1993).  


� Based upon Mr. Wolford’s expertise in evaluating trees, and extensive experience in the logging industry, we find credible his testimony that when a cutter indicates a tree is a hazard, there is no question, the tree is cut down.


� See 8 AAC 45.890.


� Id.


� Id.


� Kroll v. Reeser, 655 P.2d at 757.


� Id.


� See also AS 23.30.395(13) and 8 AAC 45.890(2).  
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