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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512

         Juneau, Alaska 99811-5512

	MICHAEL S. FIELDS, 

                            Employee, 

                                Applicant,

                            v. 

AIR VAN LINES, INC.,

                            Employer,

                            and 

VANLINER INSURANCE COMPANY,

                            Insurer,

                               Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	     INTERLOCUTORY

     DECISION AND ORDER

     AWCB Case Nos.  200423049, 200505328 and
                                  200421412

     AWCB Decision No. 07-0163  

     Filed with AWCB Anchorage, Alaska

     on June 15, 2007


The Alaska Workers’ Compensation Board (“Board”) heard the employee’s claims for benefits on May 16, 2007 in Anchorage, Alaska.  The employee did not appear.   Attorney Robin Gabbert represented the employer and insurer (“employer”).  The record closed at the conclusion of the hearing.


ISSUES

1. Did the employee receive notice of the hearing pursuant to AS 23.30.110 and 
8 AAC 45.070(f)?

2. Should the employee’s injury claims be consolidated pursuant to 8 AAC 45.050(b)(5)?

3. Has the employee established a compensable claim based on the July 1, 2004 injury, AWCB Case No. 200423049?

4. Has the employee established a compensable claim based on the March 1, 2005 injury, AWCB Case No. 200505328?


SUMMARY OF THE EVIDENCE
The employee worked for the employer as a mover/helper from April 2, 2004 through May 19, 2005.
  He was 44 years of age at the time of the first alleged injury on July 1, 2004.  The employee claimed he suffered an injury described as a stroke or “possible epileptogenecity,”
 as a result of moving household goods.  According to the employer, no notice of this event was given to the employer until March 15, 2005.  The employee filed his claim for benefits associated with this alleged injury on July 14, 2005.
  He sought temporary total disability (“TTD”) benefits from June 20, 2005 and continuing, permanent partial impairment (“PPI”) benefits, medical costs and interest.  The employer answered the claim on August  4, 2005, claiming that if the employer did not receive notice of the injury, the claim was barred under AS 23.30.100, and that the employee had not demonstrated medical evidence that any stroke or epileptogenecity was related to work which would raise the presumption of compensability.  The employer also denied responsibility for the claim based upon the absence of evidence from the employee’s treating physician, Jay Makim, M.D., that the employee suffered a stroke or that work was a substantial factor in causing any condition which Dr. Makim diagnosed. 

On March 1, 2005, the employee claimed he suffered a neck injury when he was hit by a pallet. 

On June 7, 2005, the employee underwent EEG
 testing.  The “Impression” was:


Abnormal EEG.  There is a left frontal slowing as well as left frontal sharp waves

sometimes with phase reversal at F 7.  Focal slowing implies underlying cerebral   dysfunction and possible pathology.  Further diagnostic studies such as imaging studies would be suggested if these appear to be clinically indicated.  Sharp waves are nonspecific but can indicate cortical irritability and possible epileptogenecity.

On July 6, 2005, the employee was seen by William Erickson, ANP, P. C.  He recommended the employee apply for public assistance based on a diagnosed seizure condition which is permanent.
 

An employer’s medical evaluation (“EME”)
  was scheduled the week of April 17, 2006.  The panel concluded that the employee’s work with the employer was not a substantial factor in bringing about either of the employee’s conditions.  

The employee did not appear for a prehearing conference scheduled for August 17, 2006.

On September 6, 2006, the employer filed an amended answer denying the claim based on the panel EME report which indicated that the employee’s work with the employer was not a substantial factor in bringing about either of the claimed injuries.  The answer also indicated that to the extent the employee claimed his conditions were brought about by an abusive work setting, the employee failed to show he was subject to extraordinary or unusual stress and his work stress was not the predominant cause of any mental problems which he might be suffering.
 

On September 7, 2006, a prehearing conference was held.  Both the employee and employer attended.  The issues were stated as TTD, medical, PPI and interest.  The employee stated he did not understand the paperwork that was being sent him.  He stated he had memory loss and needed help understanding his paperwork.  He stated that his conditions were caused by the way the employer treated him after he told them a co-worker was embezzling money from the employee’s paycheck.
 

On September 14, 2006, the employer petitioned to consolidate the employee’s claim of injury on July 1, 2004 (AWCB Case No. 200423049) with the subsequent claim for injury to his neck on March 1, 2005 (AWCB Case No. 200505328).  The employee filed no opposition to the petition for consolidation.

On February 2, 2007, the employer filed an affidavit of readiness for hearing.  The employee did not object.

On March 21, 2007, the employer requested a prehearing conference to assure that a hearing date was set and to confirm that the cases were consolidated.  Instead of convening a prehearing conference, the matter was set for hearing on May 16, 2007.  The employer assumed the matter would be heard with briefs on the 2004 and 2005 claims on the written record until advised by prehearing conference officer Joireen Cohen, on May 7, 2007, that the claims had not been consolidated and the hearing was not on the written record as requested by the employer.

On April 26, 2007, the employer filed a petition to join AWCB case No. 200423049 and AWCB Case No. 200505328.
  There is also another injury number associated with this case, AWCB Case No.  200421412.  

By notice dated April 16, 2007, the notice of hearing for the employee was sent to 1600 Kepner St., in Anchorage, Alaska.  The notice was sent by regular and certified mail.  The regular mail was returned to the Board as undeliverable as addressed and unable to forward.  The Postal Service form 3811 was not signed by the employee and the envelope and the form were returned to the Board as undeliverable.  The employer represented at hearing that the Kepner Street address was the employee’s father’s address and the employer had been leaving mail for the employee in the employee’s father’s mailbox.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. SERVICE OF THE EMPLOYEE 

AS 23.30.110( c ) states with regard to service of notice of hearing as follows:

 (c) Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for the hearing. An opposing party shall have 10 days after the hearing request is filed to file a response. If a party opposes the hearing request, the board or a board designee shall within 30 days of the filing of the opposition conduct a pre-hearing conference and set a hearing date. If opposition is not filed, a hearing shall be scheduled no later than 60 days after the receipt of the hearing request. The board shall give each party at least 10 days' notice of the hearing, either personally or by certified mail. After a hearing has been scheduled, the parties may not stipulate to change the hearing date or to cancel, postpone, or continue the hearing, except for good cause as determined by the board. 

8 AAC 45.070(a) provides, in part:
Hearings will be held at the time and place fixed by notice served by the board under 8 AAC 45.060(e).
8 AAC 45.060(e) provides, in part:



…the board will serve notice of the time and place of hearing upon all parties at least 10 days before the date of the hearing unless a shorter time is agreed to by all parties or written notice is waived by the parties.

Subsection (f) of this rule provides:

Immediately upon a change of address for service, a party or a party's representative must file with the board and serve on the opposing party a written notice of the change.  Until a party or the board receives written notice of a change of address, documents must be served upon a party at the party's last known address.

Subsection (g) of the rule provides:

If after due diligence, service cannot be done personally, electronically, by facsimile, or by mail, the board will, in its discretion, find a party has been served if service was done by a method or procedure allowed by the Alaska Rules of Civil Procedure.

Applying these provisions to the facts of this case, the Board finds that notice was mailed to the employee’s last known address.   However, considering the employee’s lack of understanding of the Board’s policies and procedures, we find it quite possible because he is unaware of his duty to provide notice of change of address under 8 AAC 45.060(f),  if such has occurred, the employee was not properly served with the notice of hearing by regular mail or certified mail for the May 16, 2007 hearing.   We find that the employee was not served properly as required by AS 23.30.110 and 
8 AAC 45.070.   The notice of hearing sent by regular mail has been returned to the Board’s file as undeliverable.  The notice of hearing sent by certified mail was not signed for by the employee.  Under these circumstances, we find that the Board has no jurisdiction to go forward with the hearing as notice has not been given the employee.

In order to resolve this matter, the Board will remand this matter to Workers’ Compensation officer Joireen Cohen for a further prehearing conference to address the following issues:

1. Should the cases be consolidated as requested by the employer?

2. What is the employee’s last known address provided to the Board?

3. What is the employee’s correct address? 

4. How should service be accomplished on the employee?

5. Should the matter be heard on the written record as requested by the employer where the employee has stated he does not understand the proceedings?

6. What is the correct disposition of AWCB Case No. 200421412, another injury number associated with this claim?


ORDER
1. The employee was not properly served with notice of the May 16, 2007 hearing pursuant to AS 23.30.110 and 8 AAC 45.050.     

2. The Board orders prehearing conference officer Joireen Cohen to convene a prehearing conference for the purpose of addressing the petition for consolidation, whether this matter should be heard on the written record, setting a new hearing date and the other issues as set out in this order. 

3. The employee is ordered to provide the Board with his last currentaddress pursuant to 8 AAC 45.060(f).

Dated at Anchorage, Alaska, on June 15, 2007.





ALASKA WORKERS' COMPENSATION BOARD






Rosemary Foster, Designated Chair






John A. Abshire, Member






Janet L. Waldron, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of  MICHAEL S. FIELDS, employee / applicant, v. AIR VAN LINES, INC., employer and  VANLINER INSURANCE COMPANY, insurer / defendants;  Case Nos. 200423049, 200505328 and 200421412; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on June 15, 2007.






Jean Sullivan, Clerk
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� May 21, 2007 Gabbert letter.


� June 7, 2005 EEG results interpreted by Jay Makim, M.D. showing cortical irritability and possible epileptogenecity.


� July 14, 2005 workers’ compensation claim.


� Electroencephelogram 





� June 7, 2005 EEG interpreted by S. Wayne Downs, M.D.


� July 6, 2005 Erickson report.


� Employer’s medical evaluation or “EME” as authorized by AS 23.30.095.


� September 6, 2006 amended answer.


� September 8, 2006 prehearing conference summary.


� May 8, 2007 employer’s hearing brief at 3.


� April 29, 2007 petition to join cases.
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