IN RE:  ZW PIZZA d/b/a GREAT ALASKA PIZZA COMPANY


ALASKA WORKERS' COMPENSATION BOARD
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           P.O. Box 115512
Juneau, Alaska 99811-5512

	IN THE MATTER OF THE PETITION 

FOR A FINDING OF THE FAILURE TO

INSURE WORKERS’ COMPENSATION

LIABILITY AND ASSESSMENT OF

CIVIL PENALTY

                                     Against

ZW PIZZA COMPANY, d/b/a/ GREAT

ALASKA PIZZA COMPANY,

                                Uninsured  Employer,

                                                Respondent.  
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	     FINAL DECISION AND ORDER

     AWCB Case No.  700001975
     AWCB Decision No. 07-0165

     Filed with AWCB Anchorage, Alaska

     on June 19, 2007.


On April 19, 2007, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the Petition for Finding of Failure to Insure and Assessment of Civil Penalties against the employer, ZW Pizza, d/b/a/ Great Alaska Pizza Company.  Krista M. Schwarting, attorney at law, appeared on behalf of the employer.   Also appearing on behalf of the employer was Craig A. Szabo, sole proprietor.  Richard J. Degenhardt, Jr., Investigator, appeared on behalf of the State of Alaska, Workers’ Compensation Division, Fraud Investigation Section, Department of Labor and Workforce Development. The record was held open for inclusion of a citation from the Division regarding cases in which the Board had suspended a penalty. The citation was received by the Board on April 20, 2007, at which time the record closed and the Board took the matter under advisement.  The Board reopened the record for additional information from the employer regarding uninsured employee days for the time period from January 2, 2007 until April 18, 2007. Upon receipt of this information on June 7, 2007, the Board closed the record to resume its deliberations based on this new information.


ISSUES
1. Has the employer failed to file proof of workers' compensation liability insurance, pursuant to AS 23.30.085(a)?

2. Has the employer failed to provide the workers’ compensation insurance coverage required by AS 23.30.075(a)?

3. Shall the Board assess a civil penalty against the employer under AS 23.30.080(f)?


SUMMARY OF THE EVIDENCE
Richard Degenhardt, Investigator for the Fraud Unit for the Alaska Workers’ Compensation Division, testified at the hearing on April 19, 2007, that in the course of a routine investigative process, the Division discovered the employer was operating without workers’ compensation insurance from March 9, 2006.  Mr. Degenhardt testified that the Division attempted unsuccessfully to serve the employer with a Petition for Findings of Employer’s Failure to Insure Workers’ Compensation Liability pursuant to AS 23.30.075, (“Petition”) and for Assessment of Civil Penalty under AS 23.30.080, as well as a Discovery Demand, on December 6, 2006.
  Mr. Degenhardt testified that the Petition accuses ZW Pizza, of being an employer; using employee labor; and having neither workers’ compensation insurance to pay workers’ compensation benefits if an employee is injured on the job, nor approval to self-insure.
  Several efforts were again made on December 8, 2006, December 13, 2006 and December 23, 2006, but to no avail.  The envelope was returned to the Division as undeliverable.  The address to which the items were sent was 3957 Lunar Drive, Unit A, in Anchorage.
 The employer’s owner, Craig Szabo, was served with the Petition and Discovery Demand by a State of Alaska Court Services Officer at the Lunar address on January 11, 2007.
  The matter was subsequently set for hearing on April 5, 2007 with the notice of hearing being sent to Mr. Szabo by regular and certified mail by the Board on March 9, 2007 but Mr. Szabo also did not sign for the certified mail containing the April 5, 2007 hearing notice.

Mr. Degenhardt testified that Craig Szabo is the sole proprietor of ZW Pizza, d/b/a The Great Alaska Pizza Company.  The business is a pizza store with delivery services and has two locations in Anchorage.  The Alaska Department of Commerce license detail shows the original date of issue for the business license was February 13, 2004.
 

Mr. Degenhardt testified that the employer’s owner, Craig Szabo, had a discussion with Mr. Degenhardt on January 15, 2007, indicating the employer would obtain coverage.  However, the employer did not actually obtain workers’ compensation coverage until April 18, 2007, 96 days after being put on notice by the Division that the employees in his businesses were not covered by workers’ compensation insurance.  On February 5, 2007, the employer sent the Division a series of documents showing “Labor by Store.”  These documents showed employees by store, hours worked, overtime hours worked and the number of days actually worked between March 6, 2006 through January 2, 2007. Taken together with the Alaska Department of Labor Tax Wage List figures,
 the employer employed 46 employees during the first quarter of 2006.  In the June 7, 2007 letter from the employer, the employer added 1,101 employee work days for the period from January 3, 2007 to April 18, 2007.  The total employee work days for this employer is 3,301 which represents the 2,200 for the period from March 6, 2006 through January 2, 2007 added to the 1,101 employee work days for the period from January 3, 2007 through April 17, 2007.  
Mr. Degenhardt testified that he reviewed the employer’s records with the National Center of compensation Insurance (“NCCI”) and the employer did not have a record of any policy prior the policy which covered the period from July 7, 2005 through March 9, 2006. Mr. Degenhardt testified that he contacted Lanna Buckley, assigned risk supervisor with American Interstate Insurance Company, the employer’s previous insurer who reported that the employer originally had coverage effective July 7, 2005 but that it was almost cancelled December 9, 2005, for nonpayment of the premium. The premium for this time period was $8,234.00. Ms. Buckley informed Mr. Degenhardt the cancellation was averted as the premium was paid and coverage remained in effect.  However, the insurer attempted to obtain information to perform an audit for the period from July 7, 2005 through March 9, 2006.  The employer never provided needed audit information to the insurer after March 9, 2006.  According to Ms. Buckley, the policy expired on March 9, 2006 for nonpayment of premiums. The cancellation notice sent to the employer’s owner, Mr. Szabo was returned to the insurer as “unclaimed.”  The envelope shows two efforts to deliver the document, on February 23 and March 3, 2006. According to Ms. Buckley, the amount of the employer’s annual premium was $12,668.00.  

The employer acquired new coverage effective April 18, 2007, at a cost of $10,111.00.  Mr. Degenhardt testified that the Division has no record of injury claims being filed against the employer.  

Mr. Degenhardt testified that for the time period from March 9, 2006 through January 7, 2007, there were 404 calendar days.  Mr. Degenhardt testified that the employer’s assigned risk workers’ compensation policy indicates this employer is in the lower to medium classification of risk with the risk multiplier of  $5.25 per $100.00 in payroll for restaurant operations and $8.29 per $100.00 in payroll for drivers conducting delivery services.
  Dr. Degenhardt also testified that the employer’s payroll for the first three quarters of 2006 was $153,198.35.  

Mr. Degenhardt testified regarding aggravating and mitigating factors.  With regard to aggravating factors, he expressed concern that the employer after having been advised of lack of coverage, waited 96 days before obtaining coverage on April 18, 2007.  He considers this to be a blatant disregard for the statutory requirements of AS 23.30.075. He also considered the number of employees to represent a business of substantial size; and Craig Szabo to be an experienced businessman.  With regard to mitigating factors, he indicated that if the employer were penalized at the rate of $1,000.00 the maximum fine of $2,200.000.00 would put the employer out of business and 46 employees would lose their jobs.  

He recommended that the Board assess a civil penalty of $30.00 per uninsured employee day which would result in a penalty of $55,000.00, but with a suspension of $25.00 per employee per day so that the penalty would only be $11,000.00.  Pursuant to this scheme, the Board would order the balance of $55,000.00 to become due and owing if the employer failed to maintain compliance with AS 23.30.075 and again failed to maintain workers’ compensation coverage.  

Craig A. Szabo, owner and sole proprietor, ZW Pizza d/b/a Great Alaska Pizza Company, testified on behalf of the uninsured employer. Mr. Szabo testified that he was not an experienced business owner.  He further testified that it was difficult to get to his home because he lived in East Anchorage and spent much of his time at the store in South Anchorage.  In order to remedy the problem of not being able to pick up certified mail, he purchased a post office box at a post office several blocks from his South Anchorage store.

The uninsured employer and the division offered a “Stipulation for Penalty,” which provided as follows:


COMES NOW the undersigned parties and hereby stipulate to the facts set forth below and jointly petition the Board for an order approving the penalty for failure to insure, pursuant to AS 23.30.080(f).


The parties have agreed to the underlying facts of this case, in addition to the penalty and appropriate follow-up monitoring, and hereby stipulate and agree as follows:


(1). The parties agree that the employer has obtained a workers’ compensation insurance policy with an effective date of April 18, 2007.  Copies of the Workers’ Compensation Application and Certificate of Liability Insurance are attached as Exhibits 1 and 2.


(2).  The parties agree that the employer was uninsured from March 9, 2006 through April 17, 2007.


(3).  The parties agree that the employer was cooperative in obtaining the necessary workers’ compensation coverage upon notification by the division of non-compliance.


(4).  The parties agree that the employer was cooperative in providing the discovery requested by the division on a timely basis.


 (5).  The parties agree that there were 46 employees working during the period of non-compliance noted above.  This amounts to 2,200 employee workdays during this period.


 (6).  The parties agree that the employer had no injuries reported to the Division of Workers’ Compensation during the period in which the employer was uninsured.  The employer reported, and the investigator believes, that the employer  has significant safety precautions in place to ensure that there are no workplace injuries.   


(7). The parties agree that the lapse in coverage was due to miscommunication between the employer and its workers’ compensation insurance carrier over an audit.  The employer, upon finding that the business was uninsured, took steps to determine what information was needed for this audit, but experienced significant difficulties in obtaining this information from the carrier and obtaining new coverage.


(8).  The parties agree that the employer was uninsured for a total of 2,200 employee work days.


(9).   The parties agree that if the maximum penalty were assessed by the Board, it would severely curtail the employer’s ability to conduct business.


(10).  The parties agree that the penalty for the period of uninsurance would be $66,000.00, which would equal a $30.00 per employee workday penalty.  However, due to the mitigating factors involved in this case, particularly the employer’s first-time offender status, the parties agree that $25.00 per day, or a total of $55,000.00, should be suspended.


(11).   The parties therefore agree that the penalty to be paid at this time would be $11,000.00, which would equal a $5.00 per employee workday penalty.  This amount reflects a civil penalty rate equal to or greater than those assessed in similar situations in In re: Coalition, Inc., AWCB Decision No. 07-0067(March 29, 2007), In re: Alaska Inter-Tribal Council, AWCB Decision No.. 07-0066 (March 29, 2007) and In re: Sunshine Custom Promotions, Inc., AWCB Decision No. 07-0065 (March 25, 2007).


(12).    
The parties agree that the employer shall maintain workers’ compensation coverage for its employees, and agree that the employer will be monitored quarterly by the Division for compliance for a period of two years.


(13).    The parties agree that in the event the Division finds the employee is uninsured during the two year monitoring period, the Division has the discretion to impose the suspended portion of the fine, a total of $55,000.00.


(14).     The parties agree that the employer shall maintain a business post office box to ensure that it receives certified mail on a timely basis.  To that end, the employer has obtained a business post office within three (3) blocks of his business and agrees that he or a representative will check that box every business day.  A copy of the receipt for that post office box is attached as Exhibit 3.



(15).  The parties agree that Craig Szabo is personally, jointly, and severally liable together with the corporation for any claims arising during the period the employer was in violation of AS 23.30.075, from March 9, 2006 through April 17, 2007.



(16).    The parties agree that a stop work order shall not be issued.


(17).    The parties agree that if the Board adopts the recommended penalty, the employer will pay the penalty in full within seven (7) days of approval of this

stipulation.


(18).     The parties ask that the Board adopt the above-stipulated facts and penalty in making its order.  

Craig A. Szabo testified  that he began operations as a pizza store in the first quarter of 2004 and recently bought two franchises, which are doing business as the Great Alaska Pizza Company.  The business has two stores and delivery services.  He testified that when he became uninsured it occurred as a result of not being able to maintain communications with the insurer. He believed that he had to complete the audit process before he could obtain coverage.    He testified that he tried to arrange for an audit but the auditor did not appear at the appointed time.  He further testified that he began the audit two to three weeks before he became insured for workers’ compensation liability coverage on April 18, 2007.   He testified he is a first time business owner and is not very sophisticated.  He also testified that he did not sign for certified mail because he was not home when the mail arrived which needed his signature; and that he lived in East Anchorage and not at the Lunar Drive address.  He testified that he is disorganized.

The employer recommended that the Board consider three prior orders in addressing the issues in this case.  Further, the employer’s representative asked the Board to accept the proposed stipulation.  The Board took the stipulation under advisement to be addressed in the Board’s Decision and Order.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.  STIPULATION

8 AAC 45.050(f) sets out the rules governing stipulations.  It states: 
(1) If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, or to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based upon the stipulation of facts. 

(2) Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. 

(3) Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause, relieves a party from the terms of the stipulation. A stipulation waiving an employee's right to benefits under the Act is not binding unless the stipulation is submitted in the form of an agreed settlement, conforms to AS 23.30.012  and 8 AAC 45.160,  and is approved by the board. 

(4) The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter as prescribed by the Act, any stipulation to the contrary notwithstanding. 

In accord with 8 AAC 45.050(f)(1) the parties have filed a written, signed stipulation of fact to be used in our assessment of potential civil penalties.  Although the parties are attempting to resolve a dispute, no future benefits for employees are being waived.  Consequently, the provisions of 
AS 23.30.012 do not apply, a compromise and release agreement is not necessary, and we may consider the stipulation.  However, based  on the written stipulation and our independent review of the documentary record and hearing testimony, we do not find the evidence supports all facts to which the parties have stipulated 
The Board has reviewed the stipulation of the parties and will reject the stipulation for purposes of making findings and conclusions in this order.  The stipulation is rejected for a number of reasons.  Primarily, it misrepresents the facts supported by the evidence presented to a significant degree.  For example, the Board does not agree with item two, that the employee was uninsured from March 9, 2006 through April 17, 2007.  While this is true, the Board finds it is incomplete as the stipulation does not acknowledge that the employer did not have coverage prior to July 7, 2005; and specifically from February 2004 until July 7, 2005.   The Board also disagrees with the representation in the stipulation that the “employer was cooperative in obtaining the necessary workers’ compensation coverage upon notification by the division of non-compliance.”  The Board disagrees with this stipulated fact, and finds it to be a misrepresentation.  We find the employer waited 96 days from the time it was advised that it did not have coverage on January 11, 2007 to obtain coverage on April 18, 2007.
  The Board does not consider a delay of 96 days, from the time of being advised of the need for coverage until coverage was obtained, to be cooperative.  

Item five indicates that “the parties agree that there were 46 employees working during the period of non-compliance noted above.”  The time period referred to above presumably refers to item two, which states the parties agree that the employer was uninsured from March 9, 2006 through April 17, 2007.  However, we find that based upon the Division’s summary, and the testimony of Investigator Degenhardt that 2,200 employee work days refers to the period from March 9, 2006 through January 2, 2007.  Thus, the stipulation item five significantly understates the number of uninsured employee workdays during the total period the employer was uninsured,  from March 9, 2006 through April 17, 2007.  

Item 10 of the stipulation represents that the employer is a first time offender.  Contrary to the stipulation, we find the employer was uninsured from the inception of the business in February 2004 until July 7, 2005.  Further, we find the record shows a pattern of avoiding documents associated with maintaining workers’ compensation coverage.  This pattern includes not receiving the information from the insurance company because of Mr. Szabo’s failure to pick up certified mail, including the notification of the March 9, 2006 cancellation.  We find the employer also did not pick up the envelope containing the petition, the discovery demand and an affidavit of service by mail.
  Further, we find the record shows that the employer failed to pick up the hearing notice for the April 5, 2007 hearing.  Based upon Mr. Szabo’s practices, the Board finds he exhibited a blatant disregard for his obligations under the Act. 

The Board also disagrees that the employer is an inexperienced employer and businessman.  Rather, the Board is concerned that this employer regularly avoids picking up certified mail and thereby displays a calculated indifference to matters of import with regard to his business.   The Board finds the employer’s actions in the handling of his mail to be deliberate attempts to avoid his obligations. 

The Board finds that the purported authorities cited in Paragraph 11 are not relevant precedents which the Board should consider applicable to the facts and circumstances of the instant case.  The Board will set out what it considers the applicable precedents when assessing the civil penalty pursuant to AS 23.30.080(f).   

We find that it is the Board’s responsibility to act in the event of an employer’s failure to maintain coverage. In assessing a civil penalty pursuant to that responsibility, we find specific facts may trigger the imposition of a civil penalty, and may rarely lead to the Board’s determination that a suspended penalty is appropriate. However, we find the Division should not normally stipulate to a suspended penalty, but that it is entirely appropriate for the Division to suggest suspension of an assessed penalty if the facts of the case indicate such may be appropriate. 

In the instant matter, the stipulation represents a misstatement of the proper procedure for the Board’s reconsideration of a suspended penalty.  In addition, there is reference to a corporation in paragraph 15.  The Board finds the evidence in this case establishes that Craig Szabo is operating as a sole proprietor.

The Board considers portions of the stipulation as a guide to arriving at findings and conclusions in this case. However, the Board will make our own findings and conclusions based on the entire administrative record in this matter, including the testimony and documentary evidence. We find the stipulation does not accurately reflect evidence in the Board’s administrative record in this case.   Further, we find the Division failed to consider penalties assessed in cases with similar facts in agreeing to a penalty of $30.00 per uninsured  employee work day with $25.00 per day suspended.  For the above cited reasons, it is rejected. Based upon our independent review of the entire record in this case we shall proceed.

Based on the written stipulation, the unrefuted testimony at hearing, and our independent review of the documentary record and hearing testimony, we do not find evidence in the record to support all facts to which the parties have stipulated.  Pursuant to 8 AAC 45.050(f)(4), we shall base our findings upon the facts in evidence in the entire administrative record in this case. 

The requirement to insure employees under the Alaska Workers’ Compensation Act generally involves a number of subsections: AS 23.30.085(a) and (b), AS 23.30.070, AS 23.30.075(a) and (b), AS 23.30.080(d), and AS 23.30.080(f). We will address each of these, in turn.

II. FAILURE TO FILE PROOF OF INSURANCE

The duty of an employer to file evidence of compliance with the workers’ compensation insurance requirement is set forth in AS 23.30.085:
(a) An employer subject to this chapter, unless exempted, shall initially file evidence of his compliance with the insurance provisions of this chapter with the division, in the form prescribed by the director. The employer shall also give evidence of compliance within 10 days after the termination of his insurance by expiration or cancellation. These requirements do not apply to an employer who has certification from the board of the employer’s financial ability to pay compensation directly without insurance.

(b) If an employer fails . . . to comply with the provision of this section, the employer shall be subject to the penalties provided in AS 23.30.070 . . . .

The Board finds our administrative record and the hearing testimony show that the employer failed to show evidence of compliance with the workers' compensation insurance requirement from  March 9, 2006 through April 18, 2007, the day before the hearing.  We also find our administrative records reflect that the employer failed to show evidence of compliance within 10 days of cancellation of its worker’s compensation insurance policy on March 9, 2006.  Although this employer clearly had opportunity to file evidence of compliance, the Board received no evidence of insurance until April 18, 2007. The Board further finds that although the employer began operations in February 2004, there is no record it had workers’ compensation coverage until July 7, 2005.   

Based on the evidence of the hearing record, we find the employer failed to file evidence of compliance during the period it was uninsured from February 2004 until July 7, 2005 and from March 6, 2006 until April 18, 2007.  We conclude the employer was in violation of AS 23.30.085(a) and (b). We conclude the employer is subject to the penalties provided in AS 23.30.070 for any valid claims arising during these periods in which it was in violation of AS 23.30.085.

III. FAILURE TO INSURE

AS 23.30.075 provides, in part:

(a) An employer under this chapter, unless exempted, shall either insure and keep 

insured for the employer’s liability under this chapter in an insurance company or

association. . . or shall furnish the division satisfactory proof of the employer’s

financial ability to pay directly the compensation provided for . . . .

(b) If an employer fails to insure and keep insured employees subject to this chapter

or fails to obtain a certificate of self-insurance from the division, upon conviction, the court shall impose a fine of $10,000.00, and may impose a sentence of imprisonment for not more than one year.  If an employer is a corporation, all persons who, at the time of injury or death, had authority to insure the corporation or apply for a certificate of self-insurance, and the person actively in charge of the business of the corporation shall be subject to the penalties prescribed in this subsection and shall be personally, jointly, and severally liable. . . .

AS 23.30.080(d) provides, in part:

The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075. . . .

The employer has a general duty to provide workers’ compensation insurance for its employees.

Based on the administrative records and the testimony of Mr. Szabo and Mr. Degenhardt, we find the employer had employees and is subject to the Alaska Workers’ Compensation Act.  We conclude the employer has an ongoing duty under AS 23.30.075 to insure any employees for workers’ compensation benefits.

We find, based on the employer’s failure to provide evidence of compliance that we must presume, as a matter of law, that the employer has failed to insure or provide security as required by 
AS 23.30.075.  The employer has provided no evidence to rebut that presumption until April 18, 2007.  Based on our administrative records, those portions of the factual representations of the stipulation that are supported by the evidence and that we have accepted and the testimony of the employer and Mr. Degenhardt, we find this employer failed to obtain workers’ compensation insurance from February 2004 until July 7, 2005 and then permitted its insurance to lapse from March 6, 2006 to April 18, 2007, and that it was using employee labor during this time frame.  We find the employer used employee labor when it began operations in the first quarter of 2004 until July 7, 2005, which is the first instance of coverage reported by NCCI.  The Board finds the employer has provided no evidence to rebut the presumption it failed to insure from the first quarter of 2004 until July 7, 2005, when it acquired workers’ compensation liability insurance.

We conclude the employer failed to insure its employees, and was in violation of AS 23.30.075(a) from the first quarter of 2004 until July 7, 2005, and from March 6, 2006 through April 17, 2007.  Under AS 23.30.075(b), we conclude the employer is directly liable for benefits under the Alaska Workers’ Compensation Act for any possible claims arising during these periods in which it was in violation of AS 23.30.075.  

IV. STOP  ORDER

When an employer subject to the requirements of AS 23.30.075 fails to comply, the Board may issue a stop order prohibiting the use of employee labor.  AS 23.30.080(d) provides:


If an employer fails to insure or provide security as required by AS 23.30.075, the board may issue a stop order at the request of the division prohibiting the use of employee labor by the employer until the employer insures or provides security as required by AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075.  If an employer fails to comply with a stop order issued under this section, the  board shall assess a civil penalty of $1,000.00 a day.  The employer may not obtain a public contract with the state or a political subdivision of the state for three years following the violation of the stop order. 

We found above that the employer has failed to insure or provide security for workers’ compensation coverage of its employees, as required by AS 23.30.075.  The provisions of 
AS 23.30.080(d) give the Board the discretion to consider issuing a stop work order, prohibiting the employer from using employee labor within the territorial jurisdiction of the State of Alaska.  Although this employer clearly had ample opportunity to secure insurance, and to file evidence of compliance, it failed to do so for the period from March 6, 2006 through April 17, 2007, in violation of AS 23.30.075 and AS 23.30.085.  Nevertheless, the record reflects the employer eventually came into compliance with the insurance requirements, the employer was otherwise cooperative with the Division’s discovery efforts and the investigator does not request a stop order where to do so would possible put 43 employees out of work.  Accordingly, we find a stop order is not necessary at present, and we decline to issue one at this time. 

V. ASSESSMENT OF CIVIL PENALTIES

When an employer subject to the requirements of AS 23.30.075 fails to comply, we may also assess a civil penalty.  AS 23/30.080(f) provides:

If an employer fails to insure or provide security as required by AS 23.30.075, the division may petition the board to assess a civil penalty of up to $1,000.00 for each employee for each day an employee is employed while the employer failed to insure or provide the security required by AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer failed to insure or provide security as required by 
AS 23.30.075.

This provision became effective November 7, 2005, and so we shall assess a civil penalty under it.  We found that the employer failed to insure or provide security for workers’ compensation coverage for its employees as required by AS 23.30.075 for the period from March 6, 2006 through April 17, 2007.  The parties stipulated that there were 46 employees working for the employer during this time frame and 2,200 employee workdays during the period of noncompliance. However, we find based upon a calculation of the entire period the employer failed to insure, March 6, 2006 through April 17, 2007, the employer’s 46 employee’s worked a total of 3,301 days uninsured. The provisions of AS 23.30.080(f) give us discretion to consider assessing the civil penalties requested by the Division.  We find the employer is subject to these penalties and the Division has filed a petition for these penalties.

The Division and the employer  requested  that the employer be penalized at the rate of $30.00 per uninsured employee workday, which would result in a total fine of $66,000.00.  However, the parties then recommended that $25.00 per day, or a total of $55,000.00 be suspended, leaving $11,000.00 due as a penalty under the terms of the Board’s order.  The $55,000.00 would remain suspended but would be imposed if, during the two year monitoring period by the Division, the employer again became uninsured.  The parties state in their stipulation that the civil penalty of $5.00 per day would be equal to or greater than those assessed in similar situations in In re: Coalition, Inc., In re: Alaska Inter-Tribal Council, and In re: Sunshine Custom Promotions, Inc.

Although the statute grants the Board extremely broad discretion in assessing penalties under 
AS 23.30.080(f), that section sets a relatively low evidentiary trigger (a presumption of failure to insure if proof of compliance is not provided), and sets a very high maximum penalty of $1,000.00 per day.  Accordingly, we have interpreted this section to reflect a legislative intent that we should normally assess a civil penalty for violations of the requirement to insure employees.
  Our former decisions discuss a number of aggravating and mitigating factors we consider in determining appropriate civil penalties under AS 23.30.080(f).
  

While stipulations of fact are acceptable in certain circumstances, the Board must assess civil penalties based upon the facts of the case and, in the instant matter, we find the merits of this case do not support a civil penalty of merely $5.00 per uninsured employee day.  Stipulations have not been accepted by the Board in a number of cases in which the Board found, as in the instant matter, that the record did not support the stipulation.
  The Board has also reviewed the cases cited by the employer in support of a $5.00 per day penalty.

The first, In re Coalition,
 which involves an assessment of $3.00 per uninsured employee day against an employer, a daycare provider, which had 427 uninsured employee workdays, was nonprofit in nature, and low risk, had consistently paid for workers’ compensation insurance in the past, and the employer’s management promptly remedied the lack of coverage when the matter was brought to her attention.  Based on these factors, the Board assessed a $3.00 per day penalty against the employer.  This case in not on point with the case at hand.  The instant matter involves a 96 day lapse in coverage from the time the employer was informed of the absence of coverage until coverage was obtained.   Further, based upon cancellation of ZW Pizza’s workers’ compensation insurance policy and Craig Szabo’s knowledge of the carrier’s audit, we find the employer had knowledge of its uninsured status as early as 20 days prior to cancellation.
 The employer is a for  profit business, and there has been a prior period of noncoverage.  The Board distinguishes the instant matter and rejects In re Coalition as representing a situation similar to the case at hand.

The second case cited by the employer in support of imposition of a $5.00 per day penalty is In re Alaska Inter-Tribal Council.
  In this case, the employer did not have coverage for about 10 months for 761 uninsured employee days.  The employer was a nonprofit corporation and had consistently obtained and maintained workers’ compensation workers’ compensation coverage.  The lapse occurred because the employer’s management had instructed the financial director to obtain coverage and she did not.  Finally, the employer was prompt in obtaining coverage when the lapsed coverage came to its attention.  The Board finds that this case is not factually similar to the case at hand.  In the instant case, the employer waited 96 days from the time he was advised of the lack of coverage until coverage was obtained.  The instant employer is not a nonprofit business.  The instant employer also has had a prior period of lack of coverage.  The lack of coverage in the instant case was not due to a lack of communication within the organization, but was the result of a deliberate act by the employer which the Board finds displays a blatant disregard for the employer’s obligation to insure for workers’ compensation liability.  The Board rejects In re Alaska Inter-Tribal Council as representing a situation similar to the case at hand. 

Finally, the employer cites In re Sunshine Custom Promotions, LLC, in supports of assessing the instant employer with a $5.00 per day penalty.  In this case, the employer, a business which sells promotional items, was assessed a $5.00 a day penalty based on 243 employee work days.  The reason for lack of coverage was, as in the instant matter, the employer’s  failure to provide audit information to the carrier.  However, the employer promptly remedied its lack of coverage when advised of the lapse in coverage unlike the employer in the instant matter.  The Board finds that this case is not sufficiently similar to the case at hand to offer guidance to the Board in imposing a civil penalty.  In the instant case, the employer did not remedy the lack of coverage until 96 days after being advised of the absence of coverage.  The employer in the instant case, while it had an audit problem, did not make certain coverage was in place while the audit matter was resolved.  Finally, there were only 243 uninsured employee work days in the Sunshine Custom Promotions matter.  In the instant case, there were 3,301 uninsured employee work days.  For these reasons, the Board rejects In re Sunshine Custom Promotions LLC, as a case which offers the Board guidance in imposing a penalty. 

The Board now turns to review the aggravating and mitigating factors affecting the employer, ZW Pizza.  We find that the first aggravating factor is failure to have workers’ compensation coverage during the period from the beginning of operations until July 7, 2005,   the employer’s subsequent failure to maintain coverage in place while undergoing an audit.  The failure to obtain coverage until 96 days after being advised of the lack of coverage is another aggravating factor.  The Board also finds that the size of the employer’s workforce, with 43 employees, placed a significant number of employees at risk for an extended period of time.  We find this is an  aggravating factor.  The Board finds the employer placed 43 individuals in an uninsured status for 3,301 days.  The failure of the employer’s owner, Mr. Szabo, to pick up certified mail is recognized as another aggravating factor.
  This happened with correspondence from the insurer, the Board and the Division.  The Board finds this is evidence of a pattern and practice of refusal to claim certified mail.  Finally, the Board finds that the employer’s owner, Mr. Szabo, is not an inexperienced businessman as he has owned the businesses which make up ZW Pizza for almost four years.

Looking at the mitigating factors, the Board finds that imposing the maximum fine of $3,301,000.00 will impose significant hardship on the employer and in all probability put the employer’s 43 employees out of work.  The Board does not consider the purchase of a post office box in the vicinity of one of the stores to be a mitigating factor.

The Board finds the employer’s failure to insure more egregious than most cases presented to us, except perhaps In re Wrangell Seafoods.
  We do suspect, however, that had the employer accepted his certified mail noticing the hearing and appeared at the April 5, 2007 hearing, a stop order would have been necessary.
  Instead, the Board continued the hearing until April 19, 2007, and the employer continued to conduct business using employee labor from April 5, 2007 until April 18, 2007, without workers’ compensation coverage.

We find that an appropriate civil penalty under the circumstances of this case is $275.00 per uninsured employee workday.  We find ZW Pizza to be more egregious than the Dufour matter as the employer Dufour had only one employee placed at risk during the 55 days the employer was uninsured.

We find the following factors justify a $275.00 per uninsured employee work day penalty assessment:


ZW Pizza was uninsured from February 2004 until July 7, 2005, and again from March 9, 2006 until April 18, 2007.


The owner of ZW Pizza, Craig Szabo, acted in blatant disregard of the employer’s obligations under the Act.  He did not accept certified mail from the carrier which ultimately led to the March 9, 2006 cancellation of ZW Pizza’s workers compensation insurance coverage, for nonpayment of premium.


Mr. Szabo failed to accept certified mail from the Division in December 2006 on more than one occasion.  The Division was required to personally serve Mr. Szabo with the petition currently before the Board, using the Alaska Court Services officer.


The employer was successfully served with notice of its failure to insure on January 11, 2007, yet did not acquire workers’ compensation insurance coverage until April 18, 2007.


Mr. Szabo failed to accept certified mail providing him notice of the hearing scheduled for April 5, 2007.  The Board was required to reschedule the hearing to April 19, 2007.


Mr. Szabo’s failure to accept certified mail has required the division and the Board to expend unnecessary resources and time.


Mr. Szabo had notice that the employer’s workers’ compensation insurance would expire on March 9, 2006 if he failed to pay the additional premium and comply with the carrier’s audit requirements.  He was again provided notice by the Division on January 11, 2007.  He was additionally provided notice on the date of the first hearing on April 5, 2007.  Despite Mr. Szabo’s clear knowledge of the employer’s failure to insure, he did not acquire coverage until one day before the April 19, 2007 hearing.


ZW Pizza has placed the largest number of employees at risk, with 3,301 uninsured employee workdays during the employer’s second period of failure to insure, of all cases that have come before the Board.  We find the nature of the risk of the work performed by the employees of ZW Pizza is not low.

Considering the employer’s blatant disregard of its obligations under the Act, we find a $275.00 civil penalty per each uninsured employee work day is appropriate under the circumstances of this case.  Applying this assessment to 3,301 uninsured employee work days calls for a total civil penalty of $907,775.00.  However, in considering the life of the business of ZW Pizza and the Board’s intention to not put employer’s out of business, the Board shall adopt the division’s recommendation of $30.00 per uninsured employee work day.

The Board shall base its assessment of the civil penalty on 3,301 uninsured employee work day, for an assessment of civil penalty pursuant to AS 23.30.080(f) in the total of $99,030.00.  

The Board finds it is contrary to the social goals of workers’ compensation insurance to develop a penalty system that provides an incentive for an employer to consider the “risk of exposure” when calculating whether he or she should carry worker’s compensation liability insurance.  It has been noted that Alaska’s penalty provision at AS 23.30.080(f) is one of the highest in the nation.
  The Board finds the severity of the statute is a statement of policy that failure to insure for workers’ compensation liability will not be tolerated.  

However, we find that we must balance the severity of the penalty with the goal of promoting jobs and the economy.  Penalties are assessed on a case-by-case basis.  Considering the record before us, the Board finds the maximum penalty permitted under the act for 3,301 uninsured employee work days, $3,301,000.00, is excessive and if assessed, will be impossible for the employer to pay and put this employer out of business.  Accordingly, the Board has exercised its discretion under 
AS 23.30.135 and AS 23.30.080(f) to determine the appropriate penalty to be assessed in the instant case.  We find a penalty in the amount of $275.00 per uninsured employee per day or a total amount of $907,775.00 is appropriate under the facts and findings herein.  However, considering the evidence available in the record, we find the employer may not be able to pay a fine in this amount.  Considering the life of the business of the employer, we have adopted the parties’ stipulation and assessed a penalty in the amount of $30.00 per uninsured employee work day, for a total civil penalty in the sum of $99,030.00.  Considering the facts of this case and the employer’s request for a partial suspension, we shall suspend $33,030.00 of the civil penalty provided Mr. Szabo and ZW Pizza comply with the obligation as an employer to carry workers’ compensation liability insurance pursuant to AS 23.30.075.  We shall order the employer to pay the remaining $66,000.00 pursuant to a payment plan.  The employer shall be ordered to pay $11,000.00 within seven days of receipt of the Board’s decision and order, and to make payments of $1,446.00 per month for five years.  Should it be determined that the employer has used employee labor during those five years, without workers’ compensation coverage as required under Act, the suspended portion of the penalty assessed herein shall be due within seven days of the date of the determination of a subsequent violation.  

V.  MONITORING THE EMPLOYER

The employer is reminded that compliance with AS 23.30.075 is mandatory.  Pursuant to our general investigative authority under AS 23.30.135, we will direct the Division’s Fraud Unit to monitor this employer’s compliance without order to secure insurance, and we direct the Fraud Unit to investigate this employer at least quarterly, for five  years, for compliance with AS 23.30.075 and AS 23.30.085.  The Board extends the monitoring period three years beyond what was requested by the Division representative in view of employer’s significant violations and failure to obtain coverage for 69 days after being advised by the Division of the need to do so, justify monitoring for an four years period particularly, whereas here, the employee had a prior period of lack of coverage before July 7, 2005.  The Board will retain jurisdiction over this matter.  The Board gives notice to the employer that if it fails to secure and maintain insurance for any employee’s following the date of this decision, the Board will not view future violations with leniency.   


ORDER
1. The employer failed to insure its employees in violation of AS 23.30.085, from March  9, 2006 through April 17, 2007.  Pursuant to AS 23.30.060(a), the employer, ZW Pizza d/b/a Great Alaska Pizza Company, and Craig A. Szabo, are directly liable for all compensable claims arising during the periods the employer was in violation of AS 23.30.075.

2.  The employer is subject to the penalties provided in AS 23.30.070 for any claims arising during the period in which the employer was in violation of AS 23.30.085.

3.   Pursuant to AS 23.30.075(b), ZW Pizza d/b/a/ Great Alaska Pizza Company and/or Craig A. Szabo, are personally, jointly, and severally liable for any compensable claims arising during the period the employer was in violation of AS 23.30.075, March 9, 2006 through April  17, 2007.

4.  Pursuant to AS 23.30.135, the Board directs the Fraud Unit of the Workers’ Compensation Division to investigate this employer quarterly, for a period of five years, to ensure the employer’s continuing compliance with AS 23.30.075 and AS 23.30.085.  
5.  The employer shall maintain worker’s compensation insurance coverage of any employees in compliance with AS 23.30.075 and continue to file evidence of compliance in accord with AS 23.30.085.

6.  The employer is subject to the penalties provided in AS 23.30.080 for any claims arising during the period ZW Pizza d/b/a/ Great Alaska Pizza Company was in violation of 


AS 23.30.075.

7.   Pursuant to AS 23.30.080(f), the Board assesses a civil penalty of $99,030.00  for 3,301 uninsured employee  days at $30.00 per day while the employer failed to insure or provide the security required by AS 23.30.075.  The Board shall suspend $33,030.00 of the penalty for a balance of $66,000.00.  The Board shall order the employer to pay $66,000.00 in civil penalties under AS 23.30.080(f) and in accord with AS 23.30.080(g), on the following payment schedule.  We order the employer to pay $11,000.00 within seven days of service of the Board’s order and $1,446.00 per month for a total of 60 months.  The monthly payments are due on or before the 15th of each month beginning July 15, 2007.  Payment shall be to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, P.O. Box 25512, Juneau, Alaska 99802-5512.  The checks shall be payable to the Alaska Workers’ Compensation Benefits Guaranty Fund established under AS 23.30.082. 
If ZW Pizza fails to make the initial payment within seven days of issuance of this decision, or any of the remaining payments within seven days of the monthly due date, the balance
of the civil penalty shall become due and, pursuant to AS 23.30.080(g), the Director of the division of Workers’ Compensation may declare the employer in default.

9.  Pending payment of civil penalties assessed under AS 23.30.080(f) in the sum of $66,000.00 in accord with this Final Decision and Order, the Board shall maintain jurisdiction of this matter. 
10. Pursuant to AS 23.30.135, the Board orders the investigator to provide a report to the Board within thirty days from the date of service of this order upon the employer, regarding the employer’s compliance with the Board’s order for payment of the civil penalty assessed under AS 23.30.080(f).
11. The stipulation of the parties is rejected pursuant to 8 AAC 45.050(f).

12.  The Board declines to issue a stop order at this time pursuant to AS 23.30.080(d).

Dated at Anchorage, Alaska on June 19, 2007.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order In The Matter Of The Petition For A Finding of Failure To Insure Workers’ Compensation Liability and Assessment Of Civil Penalty Against ZW Pizza d/b/a/Great Alaska Pizza Company, Uninsured Employer, Respondent; Case No. 700001975; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on June 19, 2007.






Carole Quam, Clerk
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� December 6, 2006 Petition for Finding of Employer’s Failure to Insure Workers’ Compensation Liability and for Assessment of a Civil Penalty and December 6, 2006 Affidavit of Service by Mail.


� 12/6/06  Petition.


� Envelope addressed to Craig Szabo, ZW Pizza, 3957 Lunar Dr., Unit, A, Anchorage, Alaska. Exhibit 6.


� January 11, 2007 Alaska State Trooper service.


� April 5, 2007 certified mail hearing notice.


� February 7, 2007 Department of Commerce license detail.


� Hearing Exhibit pages 16-20.


� April 19, 2007 hearing tape.


� April 19, 2007 stipulation.


� March 9, 2007 envelope containing documents from the Division and bearing evidence of attempted delivery dated March 10 and 16, 2007. 


�  In re Akutan Traditional Council, AWCB Decision No. 06-0084(April 18, 2006), p. 8, fn 19.


�   See, e.g., In Re Wrangell Seafoods, Inc., AWCB Decision No. 06-0055 (March 6, 2006) [$500.00 per employee per day], In Re Edwell John, Jr., d/b/a Admiralty Computers, AWCB Decision No. 06-0059 (March 8, 2006) [$25.00 per employee per day], In re Absolute Fresh Seafoods, Inc., AWCB Decision No. 07-0014 (January 30, 2007)[$20.00 per employee per day], In re Alaska Native Brotherhood #2, AWCB Decision No. 06-0113 (May 8, 2006) [$15.00 per employee per day], In re Alaska Sportfishing Adventures, LLC, AWCB Decision No. 07-0040 (March 1, 2007) [$20.00 per employee per day], In re St. Mary’s Assisted Living Home, AWCB Decision No. 07-0059 (March 21, 2007) [$30.00 per employee per day], In re Rendezvous, Inc., AWCB Decision No. 07-0072 (April 4, 2007) [$75.00 per employee per day]; In re Corporate Chiropractic, Inc., AWCB Decision No. 07-0098 (May 8, 2007) [$35.00 per employee per day]; In re EM Enterprises, Inc., AWCB Decision No. 07-0104 (April 25, 2007) [$35.00 per employee per day], In re Thompson Log & Gift, AWCB Decision No. 07-0062 (March 23, 2007)[$5.00 per employee per day], In re Hummingbird Services, AWCB Decision No. 07-0013 (January 26, 2007) [$15.00 per employee per day], In re Academy of Hair Design, AWCB Decision No. 07-0122 (May 10, 2007).


� In re Nelson Chiropractic, Inc., AWCB Decision No. 07-0084 (April 10, 2007); In re Rendezvous, Inc., AWCB Decision No. 07-0072 (April 4, 2007); In re Hummingbird Services, Inc., AWCB Decision No. 07-0013 (January 26, 2007) and In re Alaska Sportfishing Adventures, LLC, AWCB Decision No. 07-0040 (March 1, 2007).


� Supra.


� April 19, 2007 hearing tape; AS 23.30.030.


� Supra.


� In re EM Enterprises, Inc., AWCB Decision No. 07-0104 (April 25, 2007)[$35.00 per uninsured employee work day] and In re Corporate Chiropractic, AWCB Decision No. 07-0098 (April 24, 2007)[$35.00 per uninsured employee work day).


� AWCB Decision No. 06-0055 (March 6, 2006) and AWCB Decision No. 07-0093 (April 20, 2007).


� The Division in its February 7, 2007 investigation summary recommended a stop order.


� In re: Melanie Dufour, AWCB Decision No. 06-0152, (June 9, 2006), at 6.


� The Board considers this an aggravating factor.  See In re: Java King, AWCB Decision No. 07-0131 (May 18, 2007) and AWCB Decision No. 07-0151 (June 17, 2007).


� See e.g., In re Alaska Native Brotherhood #2, AWCB Decision No. 06-0113 (May 8, 2006); In re Wrangell Seafoods, Inc., AWCB Decision No. 06-0055 (March 6, 2006); In re Edwell John, Jr., AWCB Decision No. 06-0059 (February 14, 2006).
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