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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512                                                                              Juneau, Alaska 99811-5512

	EDWARD R. HOLLIFIELD, 

                                                   Employee, 

                                                     Respondent,

                                                   v. 

UNIVERSITY OF ALASKA FAIRBANKS,

 (Self-insured)

                                                  Employer,

                                                     Petitioner.

	)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  200417995
AWCB Decision No. 07-0173

Filed with AWCB Fairbanks, Alaska

on June 26, 2007


The Alaska Workers’ Compensation Board (Board) heard the employer’s petition for approval to withhold 100 percent of the lump sum payment of permanent partial impairment (PPI) benefits due the employee, on May 10, 2007 at Fairbanks, Alaska. Attorney Michael McConahy represented the employer. Attorney John Franich represented the employee.  The record was held open for consideration of supplemental citations of legal authority, and closed when we next met and deliberated on May 24, 2007.


ISSUES
Whether to grant the employer’s petition pursuant to as 23.30.155(j) to withhold overpayments of compensation from unpaid compensation due to the employee?


SUMMARY OF THE EVIDENCE
The employee injured his right shoulder while working for the employer on October 27, 2004, when he was 69 years old. He underwent a right shoulder rotator cuff repair of an “acute” tear and associated acromioplasty and Mumford procedure, by Richard Cobden, M.D.  Thereafter, the employee participated in physical therapy services at Fairbanks Urgent Care Center, but states his condition failed to improve. Dr. Cobden referred the employee to Robert Gieringer, M.D., in Anchorage who saw the employee on February 22, 2006. Dr. Gieringer concluded the employee needs another surgery for a recurrent rotator cuff repair, either by Dr. Gieringer or at “Dr. Tibone’s clinic” in California. 

The employer paid temporary total disability (TTD) benefits to the employee accruing from October 31, 2004 to December 8, 2006, at a weekly rate of $714.57. John W. Joosse, M.D., examined the employee for an employer-sponsored independent medical evaluation (EME),
  initially on August 22, 2005. In his September 1, 2005 report, Dr. Joosse stated the employee’s condition was not medically stable, and he needed a re-repair of his rotator cuff. With the re-repair, Dr. Joosse predicted the employee would have a permanent impairment. 

In his subsequent September 22, 2005 EME report, Dr. Joosse stated he had watched a surveillance video taken on July 14-15, 2005, which demonstrated the employee could perform a wide variety of activities that were inconsistent with the range of motion findings observed during his August 22, 2005 examination of the employee. Dr. Joosse concluded the employee re-injured his right shoulder injury after the July 2005 surveillance video in a non-work related incident, and he needs additional repair because of that subsequent injury. 

On December 11, 2006, John W. Joosse, M.D., again examined the employee for another EME. In his associated report, Dr. Joosse concluded that the employee had been medically stable since September 2005:

...It is my opinion that Mr. Hollifield's condition is fixed and stable with regard to the Alaska Worker's Compensation Act. It is my opinion that Mr. Hollifield has been medically stable since September 2005.

All-in-all Mr. Hollifield appears to be quite adjusted to having a weak right shoulder. He is using only occasional ibuprofen, one, two, or three per day. He has not elected to proceed with any repair, as advised by his treating physicians. Mr. Hollifield notes that he can reach in the cabinet up to about eye level, and this appears to be sufficient for his daily activities.

Therefore, as Mr. Hollifield has decided not to have any additional treatment, his case can be considered stable and he can be rated. 

Dr. Joosse rated the employee with an 8 percent PPI rating for his the employer injury:

Mr. Hollifleld's right shoulder range of motion can be rated using the Guides to the Evaluation of Permanent Impairment, Fifth Edition, published by the AMA. As described above, Mr. Hollifield would merit 5% for loss of abduction, 1% for loss of adduction, 0% for loss of external rotation, 4% for loss of internal rotation, 8% for loss of flexion, and 1% for loss of extension, using Tables 16-40, 16-43, and 16-46 on pages 476-479. These numbers are added for a total upper extremity impairment of 19%.

19% of the upper extremity converts to 11% of the whole person using Table 16-3 on page 439. Total whole person impairment regarding the right shoulder then is 11%, which must be reduced by 3% whole person for a prior rating of this right shoulder performed in 1993. Impairment presently due to Edward Hollifield is an additional 8% to total 11% whole person.

The employer asserts it made a substantial overpayment of temporary total disability (TTD) benefits from September 2005 through December 8, 2006. The employee disputes this claim, stating he needs additional surgery and asserts it is premature for a finding of medical stability or an associated rating. Nevertheless, since a rating has been made, the employee insists that he be paid the lump sum PPI rating. The threshold issue we must decide is whether to approve withholding any benefits due to an alleged overpayment.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.155(j) provides as follows:

If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due. More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.

AS 23.30.185 states: "Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability." As indicated, the employer asserts Dr. Joosse's finding of medical stability terminated the employee's right to TTD benefits as of September 2005 and, therefore, it overpaid TTD to the employee from September 2005 through December 8, 2006.  

AS 23.30.395(27) defines medical stability as follows: 

the date after which further objectively measurable improvement from the effects of the compensable injury is not reasonably expected to result from additional medical care or treatment, notwithstanding the possible need for additional medical care or the possibility of improvement or deterioration resulting from the passage of time; medical stability shall be presumed in the absence of objectively measurable improvement for a period of 45 days; this presumption may be rebutted by clear and convincing evidence.

 "...[T]he fact that he received treatment is insufficient evidence of medical instability absent a reasonable expectation of objectively measurable improvement from that care." Robinson v. Municipality of Anchorage, 69 P.3d 489, 499, fn. 21 (Alaska 2003). The "lack of measurable improvement for more than 45 days actually raised a presumption of medical stability...." "The statutory definition adopted by the Alaska Legislature in 1988 requires some measurable improvement for an employee to continue to receive TTD benefits...." Bouse v. Fireman's Fund Ins., 932 P.2d 222, 237 (Alaska 1997). Nevertheless, the Alaska Supreme Court has acknowledged an injured worker may become confused in the course of deciding whether to undergo surgery and not knowingly consider the associated question of whether the worker waived rights, when determining medical stability. Alyeska Pipeline Service Co v. DeShong, 77 P.3d 1227 (Alaska 2003).

The employer also states that while the employee in this case was receiving TTD benefits, he was also receiving social security retirement benefits and pension plan benefits.  Accordingly, the employer contends it was entitled to reduce its TTD payments by "an amount equal as nearly as practicable to one-half of the social security retirement benefits” and by the increase in TTD benefits caused by the inclusion of employer contributions to the pension plan in the determination of gross earnings. 23.30.225(a), (c). 

In Green v. Kake Tribal Corp., 816 P.2d 1363, (Alaska 1991), the Court upheld the Board's decision to approve a 100 percent withholding of future benefits to reimburse the employer for its overpayment, characterizing the overpayment as an advancement of compensation and an "interest-free loan."   The Court stated the employee "has already secured the equivalent of his compensation for the next six years; the only thing being limited is how much of a time value bonus he gets in addition to this compensation." Id. The Court concluded that "Section 155(j) of the Workers' Compensation Act clearly envisions that the Board may under some circumstances approve the withholding of more than 20 percent of unpaid installments in order for an employer to recoup an overpayment" and "where ... the worker stands to come out ahead even with 100 percent withholding, there is no reason to question the Board's judgment." Id., at 1367.

In McMillian v.Tlingit-Haid Reg. Housing Auth., AWCB Decision No. 99-0124 (June 2, 1999), the Board granted the employer's petition to recoup its entire overpayment of TTD from the lump sum PPI balance, where "this is likely the last payment of compensation that will be made in this case" and "they will have no other opportunity to recoup any part of their overpayment from future compensation.”

Similarly, in Wells v. Godfather's Pizza, AWCB Decision No. 96-0097 (March 7, 1996), the Board approved an 85.5 percent withholding from a lump sum PPI payment to reimburse the employer for its overpayment of TTD. In Spurgeon v. Arctic Transportation, AWCB Decision No. 00-0081 (April 28, 2000), the Board granted the employer's petition for a 100 percent withholding of additional death benefits where the employer overpaid each child by $23,732.77, observing it was impossible for the employer to fully recover its overpayments, and the offset would not cause overly harsh results.

The employer states that even without including a calculation of the amounts of the social security and PERS offsets,
 the employer's overpayment of TTD exceeds $45,349.56.
 Meanwhile, pursuant to Dr. Joosse's PPI rating, the employee claims he is entitled to PPI benefits in a lump sum amount of $14,160.00.

In order to resolve the instant disputes in this case, we find the first issue we must decide is whether the employee has reached medical stability. The employee states he desires to have additional surgery, in accord with his physician’s recommendations. Dr. Joosse agrees the employee needs surgery and that his condition will improve, but disputes that the cause is work-related. Based on our review of the record, including the undisputed evidence the employee’s condition will objectively improve with additional surgery, and his statements that he intends to undergo such surgery, we find the employee has rebutted the presumption of medical stability by clear and convincing evidence.

Further, based on our review of the same record, including the employee’s statements of intention to undergo additional surgery in accord with his physician’s recommendations, we find Dr. Joosse’s finding of medical stability is premature. Additionally, we note that when the employee does undergo surgery, he will likely be entitled to further payments of TTD benefits during the period of recovery, provided the condition is found to be work-related. 

Moreover, we observe that if the employee is found eligible for reemployment benefits, he will be paid PPI benefits on a bi-weekly basis. Given that the employee has asked for a finding of reemployment eligibility, and a determination has not yet been made concerning eligibility, we find he is currently in the reemployment process and he is not due payment of PPI benefits in a lump sum. 

In sum, we find it is premature to act on the employer’s request for approval of its petition to withhold 100% of the proposed $14,160.00 PPI lump sum payment. Accordingly, we will deny the request at this time.

ORDER
The employer’s petition for approval to withhold 100% of the proposed PPI lump sum payment amount of $14,160.00 is denied at this time.

Dated at Fairbanks, Alaska this 26th day of June, 2007.
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Fred Brown, Designated Chairman







________________________________________                                
       Tom Zimmerman, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board.  If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier.  AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200 or 23.30.215 a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050. 

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of EDWARD R. HOLLIFIELD employee / respondent; v. UNIVERSITY OF ALASKA FAIRBANKS, employer (self-insured) / petitioner; Case No. 200417995; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on June 26, 2007.

 






______________________________

                            



Kelley J. DeGabain, Admin. Clerk III
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�  AS 23.30.095(e)(k).


� AS 23.30.190(c) requires that the impairment rating "shall be reduced by a permanent impairment that existed before the compensable injury."





� The employer requested that the employee sign a Release of Information so that it may obtain the award letter for Social Security benefits that would have been in effect at the time of the employee's injury on October 31, 2004. The only Social Security award letter provided by the employee is for benefits paid on January 2006. The employer states it does not waive the potential adjustments and offsets by not calculating the amounts of the Social Security and PERS offsets at this time.





� The parties do not dispute the employee began receiving Social Security benefits in 1997, which was $1166 per month until it was reduced to $866 when he began receiving public employee retirement system (PERS) pension benefits on June 1, 2005, and then increased to $986.50 in January, 2007. The employee's PERS benefits began on June 1, 2005, in the amount of $1075.36 per month, and then increased to $1087.62 per month by at least September 25, 2006. 
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