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ALASKA WORKERS' COMPENSATION BOARD

        P.O. Box 115512
Juneau, Alaska 99811-5512

	IN THE MATTER OF THE

ACCUSATION OF THE FAILURE TO INSURE WORKERS’ COMPENSATION

LIABILITY AND ASSESSMENT OF

A CIVIL PENALTY AGAINST 
CHOICE MORTGAGE, INC. AND 

MICHAEL TAVOLIERO, 

                            Employer,

                                 Respondent.  


	)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  700002217
AWCB Decision No.  07-0175

Filed with AWCB Anchorage, Alaska

on June 27, 2007


We heard this matter at Anchorage, Alaska on June 20, 2007.  Michael Tavoliero, the owner of Choice Mortgage, Inc., represented the employer.  Mark Lutz, Investigator for the State of Alaska, Workers’ Compensation Division, represented the Division at the hearing.  We proceeded as a two-member panel, a quorum under AS 23.30.005(f).  We closed the record at the hearing’s conclusion.  


ISSUES
1. Has the employer failed to provide the workers’ compensation insurance coverage required by AS 23.30.075(a)?

2. Shall the Board order a civil penalty be paid under AS 23.30.080(e)?  

SUMMARY OF THE EVIDENCE
At the June 20, 2007 hearing, Investigator Lutz testified that the employer came to the attention of the Division on or about April 4, 2007, during a routine examination of Department of Labor and Workforce Development and Department of Commerce and Economic Development records.  Investigator Lutz testified the administrative records indicate the employer’s business was licensed on November 22, 2005, in the category of Finance and Insurance.  He testified that Michael Tavoliero is listed as the owner and Registered Agent of Choice Mortgage, Inc. and that the employer is located in Anchorage.  Mr. Lutz subsequently filed a Petition for Finding of Failure to Insure and Assessment of Civil Penalty along with a Discovery Demand on April 4, 2007.  
Mr. Lutz testified that the employer is a mortgage firm/financial office.  He testified the employer is currently insured by Umialik Insurance with an effective date of April 6, 2007 and an expected expiration date of April 6, 2008.  The employer has no record of workers’ compensation insurance prior to April 6, 2007.  Mr. Lutz requested that the Board find the employer uninsured between November 22, 2005 and April 6, 2007 or 499 calendar days. 

Mr. Lutz testified that the employer has a Classification Code of 8810 Clerical Office employees and a rate multiplier of $1.04 per $100 of payroll.  This is a very low risk classification.  There is no Division record of injuries being reported with respect to this employer.  The employer’s estimated annual premium is $1,177.

Mr. Lutz testified that the employer provided discovery as requested in the discovery demand.  Relying on the discovery provided by the employer, the Division determined this employer had three employees between the dates of November 22, 2005 and April 6, 2007.  Mr. Lutz testified the three employees worked a total of 303 employee work days, pursuant to AS 23.30.080(f).

Mr. Lutz listed the following mitigating factors: 

The employer has been cooperative with the Division in resolving this matter and has provided discovery in a timely manner. 

The lack of insurance was a first-time offense.

No work-related injuries have been reported with respect to this employer.

The job classification code for the type of work performed by the employee is relatively low risk.

There is no prior history of use of employee labor without workers’ compensation insurance coverage.

The size of the business is small.

The employer did not act in blatant disregard of the statutory requirements.

Mr. Lutz further requested that the Board order monitoring of the employer for one year, and that a civil penalty be assessed.

Mr. Tavoliero testified that the employer was incorporated in November 2005, and that he is the owner and a corporate officer.  He testified he agreed with the information provided by Mr. Lutz.  Additionally, after some discussion, Mr. Lutz and Mr. Tavoliero specifically stipulated to 303 days being the correct number of uninsured employee days for the purposes of calculating any penalty under AS 23.30.080(f).


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
Failure to Insure
AS 23.30.075 provides, in pertinent part, as follows: 

(a) An employer under this chapter, unless exempted, shall either insure and keep insured for the employer's liability under this chapter in an insurance company or association ... or shall furnish the board satisfactory proof of the employer's financial ability to pay directly the compensation provided for ... 
(b) If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the board, upon conviction the court shall impose a fine of $10,000 and may impose a sentence of imprisonment for not more than one year . . . If an employer is a corporation, all persons who, at the time of the injury or death, had authority to insure the corporation or apply for a certificate of self-insurance, and the person actively in charge of the business of the corporation shall be subject to the penalties prescribed in this subsection and shall be personally, jointly, and severally liable together with the corporation for the payment of all compensation or other benefits in which the corporation is liable under this chapter if the corporation at that time is not insured or qualified as a self-insurer.

AS 23.30.080(d) provides, in pertinent part, as follows:

If an employer fails to insure or provide security as required by AS 23.30.075, the board may issue a stop order prohibiting the use of employee labor by the employer until the employer insures or provides the security as required by AS 23.30.075. The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075 ...

We find, based on the testimony of Mr. Lutz, the documents in the record, and the admissions by Mr. Tavoliero, that Choice Mortgage, Inc. is an employer.  We find the employer has employed employees in the course of its business between November 22, 2005 and April 6, 2007.  We conclude, therefore, that Choice Mortgage, Inc. was an employer required by AS 23.30.075 to insure for liability under the Alaska Workers' Compensation Act.  We also conclude that the employer failed to secure workers’ compensation insurance during this period, in violation of AS 23.30.075.   We find that under AS 23.30.075(b), the employer is financially responsible for any occupational injuries that may have occurred during the time it was not insured.

II.
Assessment of Civil Penalty
Having found the employer failed to insure for workers’ compensation liability, and was in violation of AS 23.30.075 and AS 23.30.085 from November 22, 2005 until April 6, 2007, we shall consider the Division’s petition for assessment of a civil penalty under AS 23.30.080(f), which provides:

If an employer fails to insure or provide security as required by AS 23.30.075, the division may petition the board to assess a civil penalty of up to $1,000.00 for each employee for each day an employee is employed while the employer failed to insure or provide the security required by AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer failed to insure or provide security as required by 
AS 23.30.075.

AS 23.30.080(f) permits assessment of “a civil penalty of up to $1,000 per day of employment per uninsured employee when an employer is uninsured.”  Based upon the specific language of the statute and AS 23.30.135(a),
 the Board finds we are granted discretion to assess a civil penalty we find appropriate considering the specific facts of each case.  We find that, dependent upon the facts of the case, our assessment may be between zero and $1,000.00 per day per uninsured employee.  
The Board finds, based upon the testimony of Investigator Lutz, the testimony of Mr. Tavoliero and the administrative record, that the employer used employee labor to conduct the business of Choice Mortgage, Inc. from the November 22, 2005 until April 6, 2007.  Additionally, the Board finds the employer was uninsured for workers’ compensation liability during this period.  Based upon the oral hearing stipulation of the parties, the administrative record, the testimony of Mr. Lutz and the testimony of Mr. Tavoliero in the instant matter, the Board finds that between November 22, 2005 and April 6, 2007, the employer used 303 days of uninsured employee labor.  

In assessing a civil penalty under AS 23.30.080(f), the Board finds that compensation acts frequently provide for penalties against employers that have failed to obtain workers’ compensation insurance.
  Ordinarily, provisions providing penalties against employers will be strictly construed.
  However, in exercising our discretion in determining the amount of the civil penalty to be assessed, we have considered mitigating and aggravating factors and given consideration to the appropriateness of the penalty in light of the life of the business of the employer charged, the gravity of the violation, any extent to which the employer charged has complied with the provisions requiring acquisition of worker's compensation insurance or has otherwise attempted to remedy the consequence of the uninsured employer's violation.

In the instant case, the Board finds the nature of the business of Choice Mortgage, Inc., a financial office, is one of very low risk for employees.  The Board finds no record of injuries having been reported against the employer during the relevant period of time the employer was uninsured for workers’ compensation liability and in violation of AS 23.30.075 and AS 23.30.085.  

For the period from November 22, 2005 through April 6, 2007, the Board finds the employer is subject to assessment of a civil penalty pursuant to AS 23.30.080(f).  The Board finds, based upon the administrative record in this matter, that the employer employed employees for a total of 303 days, while the employer failed to insure or provide security required by AS 23.30.075.  The Board finds the maximum penalty it can assess under AS 23.30.080(f) is $303,000.00.  However, considering the unique circumstances of this case, the Board finds $303,000.00 is extremely excessive and shall exercise our discretion to determine the appropriate penalty assessment in the instant case. 

The Board finds the employer obtained insurance only two days after being contacted by the Division regarding this matter, the employer has been very cooperative with the Division in resolving this matter and has provided discovery in a timely manner, the lack of insurance was a first-time offense, no work-related injuries have been reported with respect to this employer, the job classification code for the type of work performed by the employee is very low risk, there is no prior history of use of employee labor without workers’ compensation insurance coverage, the size of the business is small, this is a new employer without prior workers’ compensation experience, the employer did not act in blatant disregard of the statutory requirements and the impact of a penalty on the employer’s ability to conduct business as mitigating factors in this case.  Considering all the circumstances unique to this matter and the recommendation of the Division, the Board finds assessment of the maximum penalty is not appropriate and that the mitigating factors operate to significantly reduce the statutory penalty rate of up to $1,000.00 per day per uninsured employee.

The Board shall base its assessment of the civil penalty upon 303 uninsured employee work days.  In consideration of the unique circumstances of this case, we shall reduce the daily penalty rate to $5.00 per employee per day.
  The Board also finds that the employer had one employee during this period for a total of 303 uninsured work days. Based on the factors above, the Board shall order the employer to pay $1,515.00 in civil penalties under AS 23.30.080(f) and in accord with AS 23.30.080(g).

Based on the testimony at hearing, the Board hereby adopts a payment plan for the employer’s fine as follows: a first payment of $515 is due within seven days in accord with AS 23.30.080(g), and thereafter beginning on the first day of August 2007, the employer shall pay $250 on the first day of the next four months to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, P.O. Box 25512, Juneau, Alaska 99802-5512.  The Board orders the employer to make its checks payable to the Alaska Workers’ Compensation Benefits Guaranty Fund established under AS 23.30.082.  The employer may choose to pay the full remaining amount of the fine at any time during this payment plan. 


ORDER
1. The employer shall maintain workers’ compensation insurance coverage of any future employees, in compliance with AS 23.30.075.
2. Pursuant to AS 23.30.060, the employer and Michael Tavoliero are directly liable for any compensable claims arising during the period the employer was in violation of AS 23.30.075, from November 22, 2005 through April 6, 2007.

3. Pursuant to AS 23.30.075(b), the employer and Michael Tavoliero are  personally, jointly, and severally liable for any compensable claims arising during the period the employer was in violation of AS 23.30.075, from November 22, 2005 through April 6, 2007.

4. Pursuant to AS 23.30.135, the Board directs the Fraud Unit of the Workers’ Compensation Division to investigate this employer quarterly for a period of at least one year to ensure the employer’s continuing compliance with AS 23.30.075 and AS 23.30.085.  
5. Pursuant to AS 23.30.080(f), the Board assesses a civil penalty of $5.00 per day for 303 days employees were employed while the employer failed to insure or provide the security required by AS 23.30.075.  The Board orders the employer to pay $1,515.00 to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, P.O. Box 25512, Juneau, Alaska 99802-5512.  
6. The Board hereby adopts a payment plan for the employer’s fine as follows: a first payment of $515 is due within seven days of the date of service of this order on the employer in accord with AS 23.30.080(g), and thereafter beginning on the first day of August 2007, the employer shall pay $250 on the first day of the next four months to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, P.O. Box 25512, Juneau, Alaska 99802-5512.  The Board orders the employer to make its checks payable to the Alaska Workers’ Compensation Benefits Guaranty Fund, established under AS 23.30.082.  The employer may choose to pay the full remaining amount of the fine at any time during this payment plan.  Pursuant to AS 23.30.080(g), full payment of the civil penalty of $1,515.00 or any amount remaining due is due within seven days after the employer fails to timely make any payment due under the adopted payment plan.  

7. Pursuant to AS 23.30.135, the Board orders the Investigator to provide a report to the Board within ten days from the date of service of this order upon the employer, regarding the employer’s compliance with the Board’s order for payment of the civil penalty assessed under AS 23.30.080(f).
8. Pending payment of civil penalties assessed under AS 23.30.080(f) in the sum of $1,515.00 in accord with this Decision and Order, the Board shall maintain jurisdiction of this matter.
Dated at Anchorage, Alaska on June 27, 2007.






ALASKA WORKERS' COMPENSATION BOARD






___________________________________






David Arthur Donley,






Designated Chairman

                                                            ______






Patricia A. Vollendorf, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of The Accusation of Employer’s Failure to Insure Workers’ Compensation Liability and Assessment of a Civil Penalty against Choice Mortgage, Inc. and Michael Tavoliero employer / respondant; Case No. 700002217; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on June 27, 2007.






Jean Sullivan, Clerk
�








� AS 23.30.135(a) provides in relevant part: “In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .”


� See 101 C.J.S. Workers’ Compensation §1577.


� � HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0000711&FindType=Y&SerialNum=1940106035" �Petty v. Mayor, et al., of College Park, 63 Ga. App. 455, 11 S.E.2d 246 (1940)�.  


� In Re Edwell John, Jr., d/b/a Admiralty Computers, AWCB Decision No. 06-0059 (March 8, 2006); In Re Alaska Native Brotherhood #2, AWCB Decision No. 06-0113 (May 8, 2006); In Re Wrangell Seafoods, Inc., AWCB Decision No. 06-0055(March 6, 2006).


� See In re Alaska Inter-Tribal Council, AWCB Decision No. 07-0066 [$5.00 per employee per day],  In re Sunshine Custom Promotions, LLC, AWCB Decision No. 07-0065 [$5.00 per employee per day], In re Coalition Inc., AWCB Decision No. 07-0067 [$5.00 per employee per day] and In re Randy’s Glass, Inc., AWCB Decision No. 07-0162 [$5.00 per employee per day] .





� AS 23.30.080(g) requires an employer to pay a civil penalty order issued under AS 23.30.080(f) within seven days of the date the order is served upon the employer, failure to do so subjects the employer to a potential declaration of default and entry of a default judgment in the Alaska Superior Court, upon which collections may ensue.
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