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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	MICHAEL E. GARRISON, 

                                                   Employee, 

                                                     Respondent,

                                                   v. 

WATTERSON CONSTRUCTION CO.,

                                                  Employer,

                                                   and 

SEABRIGHT INSURANCE CO,

                                                  Insurer,

                                                     Petitioners.
	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  200516230
AWCB Decision No.  07-0181 

Filed with AWCB Fairbanks, Alaska

on June 28th, 2007


We heard the employer’s petition to compel the employee to attend a deposition, in Fairbanks, Alaska on April 26, 2007.  The employee represents himself in this matter, but failed to appear or to respond to the Notice of Hearing, sent to his address of record.
  Attorney Robert Bredesen represented the employer and insurer (“employer”).  We issued an interlocutory order on this petition on May 14, 2007, and closed the record to decide the petition when we met on June 7, 2007.

ISSUE

Should we impose sanctions, under AS 23.30.082(c), for the employee’s failure to comply with our order to attend a deposition with the employer?

BRIEF SUMMARY OF THE RELEVANT EVIDENCE

In our May 14, 2007 decision and order, AWCB Decision No.  07-0126, we discussed the history of this case as follows, in part:

The employee reported he injured his right knee while carrying lumber for the employer on September 6, 2005.
  In his Report of Occupational Injury or Illness, the employee gave his address as: 3034 Dyke Road, North Pole, Alaska 99705.
  He was initially treated at the emergency room of the Fairbanks Memorial Hospital, then by Robert Dingeman, M.D., who on September 15, 2005 diagnosed old and new tears of the medial meniscus.
  Dr. Dingeman recommended meniscectomy, plical resection, and chondral drilling.  The employer initially accepted liability for the injury and provided temporary total disability (“TTD”) benefits and medical benefits.

At the employer's request … the employee was examined by orthopedic surgeon William Mayhall, M.D., on October 13, 2005.
  In his report, Dr. Mayhall indicated he believed the employee suffered degenerative arthritis, pre-existing his work with the employer.
  Dr. Mayhall indicated the employee's work was not a substantial factor in his present medical condition.
  [B]ased on Dr. Mayhall's report, the employer … filed a Controversion Notice, dated October 27, 2005, denying all benefits under the Alaska Workers’ Compensation Act.

The employee filed a Workers’ Compensation Claim on December 8, 2005, requesting TTD benefits, a compensation rate increase, medical benefits, and a second independent medical evaluation (“SIME”).
  [T]he employee listed his address in the Workers’ Compensation Claim as: General Delivery, Fairbanks, Alaska 99707.
 The employer denied the employee’s claims in a Controversion Notice and an Answer, both filed on December 19, 2005.
 

In a prehearing conference on February 22, 2006, the employee indicated he intended to change his address from the 3034 Dyke Street address. On March 13, 2006, the employee sent the Board’s Fairbanks office written notice from the employee that his address should be changed from the Palmer Correction Center, where he was incarcerated, to the Fairbanks Correctional Center.
  On April 11, 2006, the employee notified the Board’s Fairbanks office that his address should be changed to 723 27th Avenue Fairbanks, Alaska 99701.
  On April 27, 2006, the employee filed a Request for Conference, in which he gave his address as 723 27th Avenue Fairbanks, Alaska 99701.
  On June 16, the employer’s counsel notified us that the employee had changed his address to 5190 Amherst Drive, Apt. 51, Fairbanks, Alaska 99709.
  

On June 12, 2006, the employer sent the employee a Notice of Taking Deposition, for a deposition scheduled for June 20, 2006, in Anchorage.
  This notice was sent to the employee at 5190 Amherst Drive, Apt. 51, Fairbanks, Alaska 99709.
  In the hearing on April 26, 2007, the employer's counsel represented that the employee had verbally agreed to the June 20, 2006 deposition.
  The employer's counsel represented he had a telephone conversation with the employee in June of 2006, confirming the employee's receipt of a travel itinerary for the deposition and per diem payment.
   Nevertheless, the employee failed to appear for the June 20, 2006 deposition.

On November 21, 2006, the employer filed a Petition to Compel the employee to appear for a deposition.
  This Petition was sent to the employee’s Amherst Drive address.
  In a prehearing conference on February 8, 2007, the employer's Petition to Compel was set for a hearing on April 26, 2007.  

The employer sent the employee a second Notice of Taking Deposition, for a deposition scheduled for March 12, 2007, in Fairbanks.
  This notice was sent to the employee at 5190 Amherst Drive, Apt. 51, Fairbanks, Alaska 99709.
  The Notice was returned, unclaimed.
  The employee failed to appear for the deposition.

A Hearing Notice for the scheduled April 26, 2007 hearing on the employer's Petition to Compel was sent to the employee at both the Amherst Drive address, and the 27th Avenue address, by both regular and certified mail.
  Both Hearing Notices to the Amherst Drive address were returned, unclaimed.
   The certified Hearing Notice to the 27th Avenue address was returned, unclaimed.
  The employee failed to respond to the Hearing Notice, and failed to appear for the hearing on April 26, 2007.

At the hearing on April 26, 2007, and in its brief, the employer argued it has the right to conduct discovery concerning this claim, and the employee has twice failed to cooperate with a deposition.  The employer requested that we either dismiss the employee's claim outright for failure to cooperate with discovery, or else order the employee to attend a deposition and give him a warning of dismissal of this claim if he refuses to comply with the ordered discovery. 
 

On May 14, 2007, we issued an interlocutory decision and order.  In that decision, we found, in part:

Considering the evidence available to us in the instant case, we find the employer’s request to depose the employee is reasonable.  We conclude the employer is acting within the limits of AS 23.30.107 and AS 23.30.115(a) in its request.  We conclude the employee is required, under AS 23.30.107 to provide reasonable cooperation with this deposition.  We will order the employee to attend and cooperate with a deposition under AS 23.30.108(c). . . .  

The record reflects inconsistency or difficulty in the employee’s receipt of correspondence.  We take administrative notice that the employee’s last written address of record with the Department of Labor, Workers’ Compensation Division  is: 5190 Amherst Drive, Apt. 51, Fairbanks, Alaska 99709.  Under 8 AAC 45.060(f), we will order the employer to either reconfirm this address of record, or to designate a new one, in writing.  We will direct Board staff to serve this decision on the employee’s last two addresses of record: 723 27th Avenue Fairbanks, Alaska 99701; and to 5190 Amherst Drive, Apt. 51, Fairbanks, Alaska 99709. . . .
  

In our May 14, 2007 interlocutory decision, we ordered:

ORDER
1.
The employer’s petition is granted, in part: We direct the employee to contact the employer within 21 days of the issuance of this Decision and Order, to arrange the employee’s deposition, in accord with AS 23.30.115(a).

2.  
We direct the employee to designate, or reconfirm, his address of record in accord with 8 AAC 45.060(f).

3.
If the employee fails to contact the employer to arrange the deposition within 21 days of the date of this Decision and Order, we direct the employer to notify us.  If the employee does not comply with this order, on our own motion we will consider sanctions, up to and including possible dismissal of his claim under AS 23.30.082(c).

We here adopt by reference, the summary of the evidence, findings and conclusions of our May 14, 2007 interlocutory decision and order.  The employer filed a letter dated June 6, 2007, indicating it had received no contact from the employee.
  The copies of our May 14, 2007 decision, mailed to the employee at his last two addresses of record, were returned to us as “Return to sender, Not deliverable as addressed, Unable to forward.”  In accord with our May 14, 2007 interlocutory order, we closed the record on June 7, 2007 to consider this matter.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.108(c) provides:

At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury.  If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense…. 

AS 23.30.115(a) provides, in part, 

… [T]he testimony of a witness may be taken by deposition or interrogatories according to the Rules of Civil Procedure.

8 AAC 45.060(f) provides:

Immediately upon a change of address for service, a party or party’s representative must file with the board and serve on the opposing party a written notice of the change.  Until a party or the board receives written notice of a change of address, documents must be served on the party at the party’s last known address.

8 AAC 45.060(a) provides, in part:

. . . . Service by mail is complete at the time of deposit in the mail if mailed with sufficient postage and properly addressed to the party at the party’s last known address. . . .

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:


The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

AS 23.30.108(c) provides procedure and authority for us to control discovery and resolve discovery disputes.  The discovery dispute addressed in our order concerns the employer’s request to depose the employee, in accord with its statutory right at AS 23.30.115(a).  Under AS 23.30.108(c), we have the specific authority to order compliance with discovery, and to order sanctions for the refusal to comply with discovery orders by the Board or Board Designee.  In extreme cases, we have long determined we have the authority to dismiss claims if an employee willfully obstructs discovery.
  However, in Erpelding v. AWCB, R&M Consultants, Inc., et al.,
 the Alaska Superior Court reversed and remanded our dismissal of a claim, for failure to make findings that a lesser sanction could not adequately protect the parties and deter discovery violations.
 

Based on the limited record available, we find the employee initially agreed to attend a June 20, 2006 deposition by the employer, but failed to attend.   We find neither the employer nor our office has received contact from the employee since that date.  We find the notice of our hearing, as well as copies of our interlocutory decision, were sent to the employee’s last two addresses of record, exceeding the requirements of 8 AAC 45.060(c).  We find the employee appears to have failed to comply with the address change requirements of 8 AAC 45.060(c).  We find the employee failed to comply with the requirements of our May 14, 2007 interlocutory order.  We do not find any evidence concerning the basis for the employee’s failure to comply with the requirements of the law and of our interlocutory decision.

We do not find sufficient evidence to show that the employee’s failure to comply with our order is willful, and we cannot find that no lesser sanction than dismissal of the employee’s claim with prejudice could adequately protect the parties and deter discovery violations.  Nevertheless, we note that we have the authority, under certain circumstances, to dismiss claims and petitions without prejudice.
  If the moving party fails to participate in a hearing, for example, our regulations specifically provide for dismissal without prejudice.
  We have used dismissal without prejudice as a remedy to balance and protect the interest of the parties in other cases.
  We will consider this as a reasonable sanction, in the absence of other remedies, to protect the rights of the parties and prevent discovery violations in this case.  Accordingly, under AS 23.30.082(c), we will dismiss the employee’s claim of December 8, 2005, without prejudice.  

We will again direct our staff to serve copies of this decision and order on the employee at his last two addresses of record.  Copies shall be served on the employee at: 723 27th Avenue Fairbanks, Alaska 99701; and to 5190 Amherst Drive, Apt. 51, Fairbanks, Alaska 99709.
ORDER
The employee’s December 8, 2005 claim for benefits under the Alaska Workers’ Compensation Act is denied and dismissed without prejudice, under AS 23.30.082(c).  

Dated at Fairbanks, Alaska this 28th day of June, 2007.





ALASKA WORKERS' COMPENSATION BOARD








____________________________                                







William Walters,  Designated Chairman








____________________________                                







Debra G. Norum,  Member








____________________________                                







Damian J. Thomas,  Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MICHAEL E. GARRISON employee / repondent; v. WATTERSON CONSTRUCTION CO., employer; SEABRIGHT INSURANCE CO., insurer / petitioners; Case No. 200516230; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on June 28th, 2007.






Kelley J. DeGabain, Admin. Clerk III
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� Employees are responsible to provide an address of record, which must be used by other parties and the Board for service on the employee.  8 AAC 45.060(f).  Certified notice was sent to the last two addresses provided by the employee, but was not picked up by the employee, and was returned unclaimed.


� Report of Occupational Injury or Illness, September 6, the 2005.


� Id.


� Dr. Dingeman medical report, September 15, 2005.  July 5, 2004.


� Compensation Report, and October 27, 2005.


� Employers Medical Evaluation (“EME”) under AS 23.30.095(e).


� Dr. Mayhall EME report, October 13, 2005.


� Id.


� Controversion Notice, dated October 27, 2005.


� Workers’ Compensation Claim, dated December 17, 2005.


� Id.


� Controversion Notice, and Answer, dated December 19, 2005.


� Employee letter to whom it may concern, received March 13, 2006.  See also Alaska Department of Labor, Workers’ Compensation System computer records, Injury Events Screen, April 26, 2007.


� Alaska Department of Labor, Workers’ Compensation System computer records, Injury Events Screen, April 26, 2007.


� Request for Conference, undated.


� Alaska Department of Labor, Workers’ Compensation System computer records, Injury Events Screen, April 26, 2007.


� Notice of Taking Deposition dated June 12, 2006.


� Id.


� See, also, Affidavit of Robert J. Bredeson, April 6, 2007.


� Id.


� Id.


� Petition to Compel, dated November 17, 2006.


� Id.


� Notice of Taking Deposition dated February 13, 2007.


� Id.


� Affidavit of Service, February 28, 2007.


� Hearing Notice, dated April 16, 2007.


� Id.


� Id.


� AWCB Decision No.  07-0126 (May 14, 2007) at 2-4.


� Id. at 6-7.


� Id. at 8.


� Robert Bredesen, Esq. letter to William Walters, AWCB, filed June 8, 2007.


� See, e.g., Sullivan v. Casa Valdez Restaurant, AWCB Decision No. 98-0296 (November 30, 1998); McCarrol v. Catholic Public Social Services, AWCB Decision No. 97-0241 (November 28, 1997); & O’Quinn v. Alaska Mechanical, Inc., AWCB Decision No. 06-0121 (May 15, 2006). 


� Case No. 3AN-05-12979 CI (Alaska Superior Ct, April 26, 2007).


� Id. at 17.


� See, e.g., 8 AAC 45.050(f)(1).


� 8 AAC 45.070(f)(2).


� See, e.g., Smith v. Sun Development, AWCB Decision No. 07-0051 (March 9, 2007).
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