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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	CURTIS  NELSON, 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

KLUKWAN INC.,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                     Defendants.

	)
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)
	INTERLOCUTORY 

DECISION AND ORDER

AWCB Case No. 200524045
AWCB Decision No. 07-0 182

Filed with AWCB in Juneau, Alaska

on June 29, 2007


We heard the employee’s petition appealing the Board Designee’s denial of a protective order concerning discovery, and the employer’s Petition to Dismiss, on June 12, 2007 on the basis of the written record, in Juneau, Alaska. The employee represents himself in this matter. Attorney Timothy McKeever represents the employer and insurer (“employer”). We closed the record when we met to consider the petitions, June 12, 2007.

ISSUES

1. Did the Board Designee abuse her discretion on March 15, 2007, in denying the employee’s Petition for a Protective Order, and in ordering him to attend a deposition and to proceed with other forms of discovery, under AS 23.30.107 and AS 23.30.108?

2. Should we dismiss the employee’s claims, under AS 23.30.082(c), for the employee’s failure to sign releases for the employer, as ordered by the Board Designee on March 15, 2007?


BRIEF SUMMARY OF THE CASE HISTORY AND RELEVANT EVIDENCE
The employee filed a Report of Occupational Injury or Illness, indicating he injured his lumbar spine shoveling snow, while working as the Controller for the employer on November 15, 2005.
  The employee returned to his home in Seattle, where he came under the care of Jeffrey Carlin, M.D., on November 23, 2005. Dr. Carlin referred the employee to an MRI,
 which revealed disc bulges at L2-3, L3-4, and L4-5. The employee was subsequently restricted from work and was provided conservative treatment by several physicians and physician assistants, coming under the primary care of John Schuster, M.D.
  

The employer filed a Controversion Notice dated October 26, 2006, indicating the employee’s claim is barred under AAS 23.30.100, and that no medical record links the employee’s back condition to his employment.
  In the Controversion, the employer denied all benefits.
  The employee filed a Workers’ Compensation Claim on November 13, 2006, claiming permanent total disability (“PTD”) benefits, medical benefits, transportation costs, and a compensation rate adjustment.

The employer requested the employee to sign a variety of release forms, and a number of discovery disputes arose. We here address only those disputes and pleadings relevant to the issues before us in this decision. The employee filed a Petition for a Protective Order regarding Releases, dated December 8, 2006,
 and a Petition for Protective Order regarding Deposition, dated December 9, 2006.

In a prehearing conference on March 15, 2007, Board Designee Kristy Donovan noted:

Discussions:

Mr. Nelson will get wage information to Mr. McKeever so that his correct compensation rate can be determined. If Mr. Nelson does not get wage information to Mr. McKeever, Mr. Nelson’s wage information will be determined based on what the employer gives to Mr. McKeever. 

Mr. Nelson will check with his physician regarding whether or not his physician thinks he will be able to return to work at some time in the future. Once Mr. Nelson’s physician makes that determination, it can be determined if Mr. Nelson should be requesting TTD or PTD benefits. 

Mr. Nelson requested that all the releases have expirations dates on them. Mr. McKeever agreed to expiration dates after 6 months. Mr. Nelson requested an expiration date after 90 days. Mr. McKeever stated that he does not believe that 6 months is excessive. 

Mr. McKeever is requesting the following releases:

1) General medical records release related to the low back and/or treatment and any medication prescribed for me from 11/15/2003 forward;

2) Employment Records release from November 15, 2005 forward;

3) Unemployment Release – State of Washington including any medical records related to the low back; 

4) Workers’ Compensation Release not body part specific; 

Mr. Nelson also filed a Petition for Protective Order regarding a deposition so he could obtain counsel. Mr. Nelson states he has contacted attorneys, but at this time no one has taken his case. Mr. McKeever states that Mr. Nelson has had several months to obtain counsel since filing for the protective order.

In the Prehearing Conference Summary, the Board Designee ordered:

Findings of Fact and Conclusions:

The prehearing chair is given authority under AS 23.30.108 to rule on discovery disputes. The chair is given statutory authority to rule on medical and rehabilitation releases properly served under AS 23.30.107. Other release disputes fall under 8 AAC 45.095. 

The employer has provided proof that the release was properly served under AS 23.30.107 and 8 AAC 45.095; thus, the chair has the authority to rule on the release under AS 23.30.108. The chair makes findings of fact as follows:

A. Per Smith v. Cal Worthington Ford, D&O No. 94-0091 (April 15, 1994), the board determined that a prior knee injury was relevant to employee’s current claim and ordered employee to sign a medical release going back two years prior to the first injury. 

B. Mr. Nelson has not requested time loss benefits and a compensation rate adjustment thereby making his employment history two years prior to his injury relevant. See AS 23.30.220.  

C. Mr. Nelson is required to attend a deposition. See 8 AAC 45.054. 

I rule as follows on the releases:

1) General medical records release related to the low back and/or treatment and any medication prescribed for me from 11/15/2003 forward – No Protective Order Granted. 

2) Employment Records release from November 15, 2005 forward – No Protective Order Granted – Mr. McKeever agreed to add to the release Records Custodian “for any employer or Union.”  The release was also changed to release records from November 15, 2003 forward based on Mr. Nelson’s request for time loss benefits. 

3) Unemployment Release – State of Washington including any medical records related to the low back – Protective Order Granted – The release was revised to release records from November 15, 2003 forward. 

4) Workers’ Compensation Release not body part specific – Protective Order Granted – Mr. McKeever will add to the release “Medical records to be released should be limited to records concerning low back injuries and/or treatment and any medication prescribed for me for the above referenced body parts, medical condition or symptoms. 

Mr. Nelson is reminded that per AS 23.30.108 – “If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense. 

If either party disagrees with my decision, they must file a petition appealing my decision to the workers’ compensation board within 10 days from the date of service of the PH conference summary. 

Order:

1. Parties will proceed in accordance with this prehearing conference summary.

2. Mr. McKeever will revise the releases as stated above and serve them on Mr. Nelson. Mr. Nelson will sign the releases and return them to Mr. McKeever within 10 days from receipt. 

3. Mr. Nelson is ordered to attend his deposition. 

A follow up PH will be scheduled in approximately 30 days.

On March 28, 2007, the employee filed a Petition to Appeal the Board Designee’s order to attend a deposition.
  On April 9, 2007 the employer filed a Petition to Dismiss the employee’s claims for failure to sign releases, provide written discovery, and cooperate with the setting of a deposition, as ordered by the Board Designee.
  The employer filed an Affidavit of Readiness for Hearing on April 13, 2007, requesting a hearing on the employee’s Petition to Appeal the Board Designee’s order to attend a deposition.
  

The employee failed to appear in a prehearing conference on April 16, 2007. In that conference, the employer indicated it intended to file an Affidavit of Readiness for hearing on its Petition to Dismiss.
  The Board Designee set the employee’s Petition to Appeal and the employer’s Petition to Dismiss for a hearing on June 12, 2007, on the basis of the written record and the parties’ briefs.
  In a prehearing conference on June 6, 2007, the parties’ stipulated to hearing the employer’s Petition to Dismiss for an oral hearing on August 14, 2007, if that issue was not properly set for hearing on June 12, 2007.
  

As indicated in the April 4, 2007 prehearing conference, we considered these petition when we met on June 12, 2007. In his brief, the employee indicated he understood the issue to be considered was limited to his Petition to Appeal the Board Designee’s order to attend a deposition by the employer. He indicated he signed modified medical releases on April 20, 2007. He noted that the employer propounded Interrogatories to him on February 28, 2007, to which he responded on June 7, 2007. He argued he should not be required to submit an oral deposition when he had already responded in writing, under oath. He argued he should not be required to undergo the psychological and physical hardship of a deposition without his own legal counsel.

In its brief, the employer argued the employee has failed to cooperate with the scheduling of his deposition as required by AS 23.30115 and 8 AAC 45.054(a), despite the order of the Board Designee, and that his claims should be dismissed. It argued the employee has failed to respond to the Interrogatories sent to him on March 1, 2007, leaving the employer unable to evaluate or investigate his claim. It also argued the employee failed to sign the releases as modified and ordered by the Board Designee, but instead, modified the releases on his own, and signed the altered releases. The employer argued the employee refused to cooperate with discovery in the ways ordered by the Board Designee. Rather, he has refused to provide information concerning his claimed injury, impairing the employer’s ability to defend the claim. It argued that, under as 23.30.108(C), the employee’s claims should be dismissed. It requested that, if we do not dismiss the employee’s claims at this time, we should once again order him to provide the various forms of discovery within specific timeframes, and warn that failure to comply will result in dismissal without further notice.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
DEPOSITION OF THE EMPLOYEE

AS 23.30.107 provides, in part:  

Upon request, the employee shall provide written authority to the employer . . . to obtain medical and rehabilitation information relative to the employee's injury. . . . 

AS 23.30.108(c) provides, in part:

At a prehearing on discovery matters conducted by the board’s designee, the board’s designee shall direct parties to sign releases or produce documents, or both, if the parties present releases or documents that are likely to lead to admissible evidence relative to an employee’s injury. If a party refuses to comply with an order by the board’s designee or the board concerning discovery matters, the board may impose appropriate sanctions in addition to any forfeiture of benefits, including dismissing the party’s claim, petition, or defense. If a discovery dispute comes before the board for review of a determination by the board’s designee, the board may not consider any evidence or argument that was not presented to the board’s designee, but shall determine the issue solely on the basis of the written record. The decision by the board on a discovery dispute shall be made within 30 days. . . . 

AS 23.30.115(a) provides, in part, 

… [T]he testimony of a witness may be taken by deposition or interrogatories according to the Rules of Civil Procedure.

AS 23.30.155(h) provides, in part:


The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

AS 23.30.108(c) provides procedure and authority for the Board and its Designee’s to control discovery and resolve discovery disputes. Under AS 23.30.108(c) discovery disputes are initially decided at the level of a prehearing conference by a Board Designee. 
  Although the first sentence of that subsection specifically refers to "releases" and "written documents,” the subsection repeatedly uses the broader term "discovery dispute" as the subject matter of the prehearing conference. We interpret AS 23.30.108 to apply to the general subject of discovery.
  We also interpret AS 23.30.108 to apply to disputes concerning any examination, interrogatories, depositions, medical reports or other records held by the parties.
  In this case, the Board Designee ruled on the discovery issues, recording her determinations in the Prehearing Conference Summary of March 15, 2007.
  The beneficiaries appealed those determinations to us, and we will review the dispute under AS 23.30.108.

The statute at AS 23.30.107(a) is mandatory, an employee must release all evidence “relative” to the injury. Regarding medical evaluation and discovery process generally, we have long recognized that the Alaska Supreme Court encourages "liberal and wide‑ranging discovery under the Rules of Civil Procedure."
  If it is shown that informal means of developing evidence have failed, "we will consider the relevance of the requested information and the method of discovery to be authorized."
  Under AS 23.30.108(c), we have the specific authority to order compliance with discovery, and to order sanctions for the refusal to comply with discovery orders by the Board or Board Designee. In extreme cases, we have long determined we have the authority to dismiss claims if an employee willfully obstructs discovery.
  However, in Erpelding v. AWCB, R&M Consultants, Inc., et al.,
 the Alaska Superior Court reversed and remanded our dismissal of a claim, for failure to make findings that a lesser sanction could not adequately protect the parties and deter discovery violations.
 

On the other hand, we exclude cumulative, repetitious, irrelevant, or non-material evidence from the record.
  We also refuse to order discovery that will not assist us in ascertaining the rights of the parties, or in the resolution of the claim.
  

Under AS 23.30.108(c), we must uphold a decision of the Board Designee absent "an abuse of discretion."  The Alaska Supreme Court has stated abuse of discretion consists of "issuing a decision which is arbitrary, capricious, manifestly unreasonable, or which stems from an improper motive."
  In the Administrative Procedure Act the legislature has provided a definition to be used by the courts in considering appeals of administrative agency decisions. It contains terms similar to those noted above, but also expressly includes reference to a substantial evidence standard.
  On appeal to the Alaska Workers’ Compensation Appeals Commission, our decisions reviewing Board Designee determinations are subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test. Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of Board Designee’s discovery determinations. 

Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence. If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order . . . must be upheld." 
 

AS 23.30.108(c) provides procedure and authority for us to control discovery and resolve discovery disputes. The discovery dispute addressed in the instant case concerns the employer’s request to depose the employee, in accord with the order of the Board Designee, and the statutory provision at AS 23.30.115(a). 

The employer asserted he has already responded to written interrogatories. He argued he should not be required to submit an oral deposition when he had already responded in writing, under oath. He also argued he should not be required to undergo the psychological and physical hardship of a deposition without his own legal counsel.

The employer asserted the employee’s failure to cooperate with discovery and disclosure has left the employer unable to evaluate or investigate his claim. It also argued the employee has refused to provide information concerning his claimed injury, impairing the employer’s ability to defend the claim. 

Under AS 23.30.108(c), we have the specific authority to order compliance with discovery, and to order sanctions for the refusal to comply with discovery orders by the Board or Board Designee. We find the employee’s response to discovery has been slow, and we specifically note the file  contains very little documentary evidence concerning the employee’s claimed injury. We find substantial evidence to support the reasonableness of the Board Designee’s order to comply with the requested deposition. We cannot find the Board Designee abused her discretion. 

Although we are keenly sensitive to the employee’s right to secure counsel, we note that more than three months have passed since the employee was ordered to arrange his deposition. We find the employee has had ample time to secure counsel. We will order the employee to contact the employer and to complete the arrangements for the deposition within 30 days. When these arrangements are complete, we will direct the parties to notify us of the deposition. We will retain jurisdiction to modify our order concerning this matter under AS 23.30108(c) to consider sanction, if this order is not honored.

II.
PETITION TO DISMISS

AS 23.30.110(c) provides, in part:

Before a hearing is scheduled, the party seeking a hearing shall file a request for a hearing together with an affidavit stating that the party has completed necessary discovery, obtained necessary evidence, and is prepared for hearing. . . .

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.155(h) provides, in part:


The board may upon its own initiative at any time in a case in which payments are being made with or without an award, where right to compensation is controverted . . . make the investigations, cause the medical examinations to be made, or hold the hearings, and take the further action which it considers will properly protect the rights of all parties.

AS 23.30.108(c) provides procedure and authority for us to order compliance with discovery, and to order sanctions, including dismissal, for the refusal to comply with discovery orders by the Board or Board Designee. The employer has filed a Petition to Dismiss the employee’s claims for failure to comply with discovery, as ordered by our Board Designee. In the prehearing conference on March 15, 2007, this petition was set for hearing to be held on June 12, 2007. Nevertheless, the record reflects that neither party had yet filed an Affidavit of Readiness for Hearing.

Although the Board Designee has the discretion under AS 23.30.155 to set hearings without an Affidavit of Readiness, the record reflects the in the prehearing conference on June 6, 2007, the Board Designee provided an alternate hearing date of August 14, 2007 for the Petition to Dismiss, with agreement of the parties. We cannot determine whether the Board Designee intended to set the Petition to Dismiss for June 12, 2007, over the objection of the parties. From his brief, it appears the employee did not believe the Petition to Dismiss would be addressed in the June 12, 2007 hearing. We will exercise our discretion under AS 23.30.135 and AS 23.30.155(h), and direct that the employer’s Petition to Dismiss will be heard on August 14, 2007.

ORDER
1. 
Under AS 23.30.108, we affirm the Board Designee’s discovery order, directing the employee to attend a deposition, as stated in the March 15, 2007 Prehearing Conference Summary.

2.
We direct the employee to contact the employer and to complete the arrangements for the deposition within 30 days of the issuance of this decision. When these arrangements are complete, we direct the parties to notify us of the deposition. We retain jurisdiction to modify our order and to consider sanctions under AS 23.30.108(c), if this order is not honored.
3.
The employer’s Petition to Dismiss the employee’s claims for failure to comply with discovery, is set to be heard on August 14, 2007.
Dated at Juneau, Alaska on June 29 2007.


ALASKA WORKERS' COMPENSATION BOARD


/s/ William Walters


William Walters, Designated Chair


/s/ Patricia A. Vollendorf


Patricia A. Vollendorf, Member


/s/ Richard Behrends


Richard H. Behrends, Member

APPEAL PROCEDURES
This compensation order is a final decision. It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted. Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken. A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later. The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken. AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050. The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of CURTIS  NELSON employee / applicant v. KLUKWAN INC., employer; ALASKA NATIONAL INSURANCE CO., insurer / defendants; Case No. 200524045; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, on June   , 2007.


_________________________________________________


Susan N. Oldacres, Workers’ Comp. Tech.
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