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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512

           Juneau, Alaska 99811-5512


	TRACY J. BRANSTETTER, 

                                  Employee, 

                                        Applicant,

                                                   v. 

ARCTIC BUILDERS SOURCE INC,

                                  Employer,

                                  And

TWIN CITY FIRE INSURANCE 

COMPANY,                                      

                                   Insurer,

                                        Defendants.

	)
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)

)

)

)
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)

)
	    FINAL DECISION AND ORDER

    AWCB Case No.  200415879
    AWCB Decision No.  07-0186  

    Filed with AWCB Anchorage, Alaska 

    on July 5, 2007.


The Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for temporary total disability (“TTD”), permanent partial impairment (“PPI”) upon medical stability, medical benefits since August 4, 2005, vocational rehabilitation, interest and attorney’s fees and costs on April 5, 2007, in Anchorage, Alaska.  Attorney Michael J. Jensen represented the employee.   Attorney Michael Budzinski represented the employer and insurer (“Employer”).  AWCB Decision and Order 07-0113 was issued May 7, 2007.  At page 25 of the order, the Board noted that the record was incomplete as to whether AS 23.30.041 as it existed before November 5, 2005 allowed a credit for a Permanent Partial Impairment (“PPI”) lump sum payment.  The Board ordered the parties to submit memoranda on the matter within one month of date of issuance of the Board’s order.  The Board is in receipt of memoranda from the parties on this issue.  The record closed June 7, 2007 when the Board met to consider the issue.


ISSUE

Is the employer entitled to a credit under AS 23.30.041 for PPI paid to the employee in August 2005? 


SUMMARY OF THE EVIDENCE
The employee worked for the employer as a forklift operator and yardman.  He worked for the employer since June 24, 2003.  On September 1, 2004, he was loading roofing material on to a truck when he felt a pop in his neck and could not finish the loading.  The material he was lifting weighed over 100 pounds.  He was 39 years of age at the time of the injury.  He was off work from September 2, 2004 until September 22, 2004, when he returned to light duty.
  His light duty work involved no operator work, no overhead work and no lifting over 15 pounds.

The employee sought medical treatment from Douglas Savikko, D.O. He is the employee’s primary care physician.   The employee was prescribed physical therapy and prescription medication for his pain. The employee began physical therapy September 24, 2004.
  

Because of the employee’s continuing bilateral arm and neck pain, an MRI
 was performed on October 29, 2004.  It showed a central disc protrusion at C5-6, which caused a moderate compromise of the central canal.   Another protrusion was shown at C3-4.
  The employee was taken off work on November 4, 2004, and has not returned to work.  

On December 3, 2004, the employee was prescribed Methadone at 10 mg. per day, three times a day. The employee was referred to Louis Kralick, a neurosurgeon.  After seeing the employee, Dr. Kralick referred the employee to Leon Chandler, M.D., AA Pain Center, for an epidural cortisone injection trial.  Epidural steroid injections were performed on January 5 and 25, 2005.  The employee continued to see Dr. Chandler and Gary Child, D.O., for pain management treatment, including narcotic medications, oxycodone and methadone.  The employee’s methadone was increased to 40 mg. per day on January 31, 2005 and has remained at this level since that time.  

The employee continued to receive treatment for his neck condition including a fusion which was performed on March 4, 2005.  However, his recovery from the surgery was not satisfactory and his condition became worse.  The employee continued with physical therapy and pain management.  On August 4, 2005, the EME Thomas Dietrich noted that there had been no improvement in the employee’s condition for 45 days and based on the Alaska Workers’ Compensation Act’s definition of medical stability, the employee was medically stable. Dr. Dietrich recommended that the employee be taken off medications and gave him a 15% PPI rating.
 

The employer paid PPI to the employee in a lump sum on August 8, 2005.  The amount of the payment was $26,550.00.
  This represents 87 weeks of PPI benefits based on the employee’s $304.95 per week compensation rate.

The employee was seen for another Second Independent Medical Evaluation (“SIME”) on December 8, 2006 by Leslie Schofferman.
  Among other things, Dr. Schofferman found that the employee was medically stable about nine months after his December 2005 surgery but that his fusion had failed and he was suffering from failed neck surgery syndrome.
 She agreed with  the first SIME physician Charles Brroks, M.D. that the employee had a 28% impairment rating due to the inhibition of the employee’s activities of daily living.

In January, 2007, the employee took steps to proceed with his eligibility determination for reemployment benefits.  By letter dated January 31, 2007, the RBA Designee determined that the employee had unusual and extenuating circumstances for his late request for reemployment benefits.  The RBA Designee found that the employee had asked for an evaluation before he saw a physician who informed him that he might be permanently precluded from returning to his job at the time of injury.
  On February 15, 2007, the employee was advised by the RBA that a rehabilitation specialist had been assigned to complete his eligibility evaluation.

At the time of the April 5, 2007 hearing, the parties addressed the employer’s claim for a credit for the previously paid PPI.   At the hearing, the employer argued the date of eligibility is the date from which the entitlement to the 15% PPI benefits already paid should be deemed to have commenced.
  On the issue of the payout timeline, the employer suggests the PPI credit should start once the employee is deemed eligible for reemployment benefits, but with no .041(k) paid for 87 weeks thereafter.  The employer objects to having the credit begin when the employee asked for an eligibility evaluation claiming this is unfair to the employer where, as here, the employer contends the employee has not promptly and vigorously pursued his application for reemployment benefits.
  The employer requested the Board find that the employee did not vigorously pursue reemployment benefits.  

The employee objects to the employer’s recommended timeline, as it would mean that the employee would be without benefits until December 2008, or for three years.  The employee recommends that as to the payment timeline, the employee’s TTD be reclassified for the period from August 4, 2004 through December 4, 2005 at which time the employer can take its PPI credit which would extend through April 6, 2007.   Then PPI would be due from April 6, 2007 through December 11, 2008 based on the 28% PPI which would be paid out by December 11, 2008 when the employee would then be eligible for 041(k) benefits.  The employee objects to the employer’s recommended timeline as this would mean that the employee would be without benefits until December 2008, or for three years.

The Final Decision and Order, AWCB Decision No. 07-0113, was issued May 7, 2007.  In it, the Board found that the employee was entitled to a total of 28 percent PPI, which is 13 percent above and beyond what the employer already paid the employee.  The Board also found the employee was entitled to medical benefits associated with the September 1, 2004 work injury as well as additional temporary total disability from August 4, 2005 to December 4, 2005. The Board determined that the employee was medically stable as of December 5, 2005.
  The Board requested that the parties address the question as to whether the employer is entitled to a credit for PPI paid before 
AS 23.30.041 was changed effective November 7, 2005.

In addition, the Board finds as part of the instant proceeding that the employee did not delay in participating in the reemployment process and that any delays which occurred were due to determining whether he could back to his job at the time of injury or were due to his lack of understanding regarding the RBA process.
  The Board finds that the employee was credible.

After the hearing, the employee was found eligible for reemployment benefits.
  The positions of the parties in their memoranda are set out below.

I.  EMPLOYEE POSITION

The employee cites the provisions of AS 23.30.041 before and after 2005 and claims that the credit provisions of AS 23.30.041(k) do not apply.
  According to the employee’s argument, since the employee has been found to be entitled to an additional 13 percent above and beyond what the employer already paid him, additional PPI benefits are still due and .041(K) benefits do not become due until the balance of PPI benefits are paid.
  The employer asserts that since PPI is still due, the reemployment process should begin when the employee reaches medical stability or December 4, 2005.  If AS 23.30.041(k) is applicable, the employee recommends the 87 week credit be applied during the period from December 2005 through August 5, 2007.  At the August 5, 2007, the employee’s PPI would recommence based on the 28 percent impairment.
  

The employee maintains that based on the employer’s hearing argument that the date of eligibility is the date from which entitlement to the 15 percent PPI benefits already paid should be deemed to have commenced. According to the employee under this argument the employee would not receive any additional PPI benefits until 87 weeks following the determination of eligibility or January 13, 2009.  The employee maintains this is not the intent of AS 23.30.041(k).

The employee requests that the employer be ordered to pay the remaining PPI pursuant to 

AS 23.30.155(j).  The employee also cites Townsend v. UPS,
 the Board addressed a situation where the employer sought a credit for PPI benefits previously paid.  In this case, the employer argued that the credit for PPI would start after the date of medical stability.  However, the Board found that the employee should not be left without benefits during the rehabilitation process.

The employee also argues that prior to the 2005 amendments to the Alaska Workers’ Compensation Act, the employer was only entitled to a credit for past payments of permanent partial disability benefits. The employee maintains that only if the 2005 amendments are found to apply, would the employer be entitled to a credit for PPI benefits previously paid and only if no further PPI were due.

The employee also maintains that if the employer is entitled to a PPI credit, it begins only if the employee was in the reemployment process.  The employee also maintains the employee was in the rehabilitation process before the date of medical stability based on the November 18, 2005 date he requested vocational rehabilitation benefits.  While the RBA was in the process of attempting to establish that the employee was precluded from returning to his work at the time of injury, the employer controverted benefits.
  The employee claims that the employee was already well into the rehabilitation process by December 4, 2005 and the employer should not be able to benefit from its wrongful action in controverting his entitlement to RBA benefits.

The employee recommended that the Board order the employer to pay out the additional PPPI benefits based on a 28 percent whole person impairment rating to be paid on a bi-weekly basis from the date of medical stability until exhausted.

The employee also claims attorney fees and paralegal costs of $3,301.00 for 10.3 hours of attorney time billed at the rate of $295.00 per hour and paralegal time of 2.1 hours billed at the rate of $125.00 per hour.  The employee also seeks $20.00 in legal costs.   The Board has not received an affidavit of fees and costs in connection with the AS 23.30.041(k) issue.

II.  EMPLOYER’S POSITION

The employer submitted its Supplemental Brief of Employer and Carrier on June 6, 2007.

The employer reiterated the argument made at hearing that the PPI credit would begin when the employee was found eligible for reemployment benefits and should not apply before that time because the employee had not vigorously pursued reemployment benefits.  The employer maintains that the employer is entitled to a credit for PPI paid based on the version of the law in effect as of the date of injury or September 1, 2004, which provision became effective July 1, 2000.
  The employer argues that the credit should begin when the employee is determined to be eligible for reemployment benefits and not December 5, 2005, the date of medical stability as per Carlson v. Doyon Universal-Ogden Services.
  The employer predicates it arguments that the case is applicable on the employee’s claimed failure to vigorously pursue reemployment benefits.  The employer notes that the PPI credit issue is important in that if the credit is applied, the employer may never be required to pay .041(k) stipend benefits.  The employer maintains that the credit should be applied as of the date the employee is found eligible for reemployment benefits or April 17, 2007 or January 17, 2007 when the employee contacted the RBA to pursue an eligibility evaluation.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.  APPLICABILITY OF AS 23.30.041(k).

The pre-2005 version of AS 23.30.041(k) states, in part:

If permanent partial disability benefits have been paid in a lump sum before the employee requested or was found eligible for reemployment benefits, payment of benefits under this subsection is suspended until permanent partial disability benefits would have ceased, had those benefits been paid at the employee's temporary total disability rate, notwithstanding the provisions of AS 23.30.155 (j). 

The applicable 2005 amendments to AS 23.30.041(k) state:

If permanent partial disability or permanent partial impairment benefits have been paid in a lump sum before the employee requested or was found eligible for reemployment benefits, payment of benefits under this subsection is suspended until permanent partial disability benefits or permanent partial impairment benefits would have ceased, had those benefits been paid at the employee's temporary total disability rate, notwithstanding the provisions of AS 23.30.155 (j). 

The Board has reviewed and evidence and argument from the parties and finds that the credit provisions of AS 23.30.041(k) do not apply.
  There has not been advance payment of all the PPI benefits as 13 percent additional PPI was awarded in AWCB Decision No. 07-0113 and 
AS 23.30.041(k) can only apply where there has been advance payment of all PPI.  The Board finds that pursuant to the pre-2005 version of AS 23.30.041(k), the employer is entitled to no credit for PPI benefits it paid in August 2005.
  The credit in the pre-2005 amendments to AS 23.30.041(k) only applies to past payments of PPD.  Pursuant to Townsend v. UPS,
 the employer shall commence payment of PPI effective December 4, 2005 based on a 28 percent whole person impairment with credit for the 15 percent already paid.  These benefits should be paid on a bi-weekly basis at the employee’s compensation rate.  The employer may recover any overpayment of PPI benefits it may have made pursuant to AS 23.30.155(j). 

On the question of whether the employee vigorously pursued RBA benefits, the Board has found that the employee did pursue reemployment benefits as of November 18, 2005 but there were delays related to the employee’s being unclear as to the RBA requirements and issues as to whether the employee could go back to the job at the time of injury. In addition, the employer controverted reemployment benefits January 11, 2006 based on Dr. Dietrich’s July 8, 2005 EME report that the employee could go back to work.  The employee filed a claim including a claim for reemployment benefits on June 14, 2006 and again on July 18, 2006, all benefits were controverted.  The employee did not follow up with his application for reemployment benefits until January 2007.  However, the Board finds that much of this delay had to do with the employee’s continuing to seek medical treatment for his neck , which led to his ultimately being diagnosed with a failed fusion syndrome.  In addition, the Board finds there were issues regarding his medical stability.  Taking all these events surrounding the application for reemployment benefits and the employee’s continuing medical problems, the Board finds that the employee pursued his application for reemployment benefits as vigorously as his medical condition and personal circumstances would permit.

II.  APPLICABILITY OF AS 23.30.155(j)

AS 23.30.155(j) provides:

(j) If an employer has made advance payments or overpayments of compensation, the employer is entitled to be reimbursed by withholding up to 20 percent out of each unpaid installment or installments of compensation due. More than 20 percent of unpaid installments of compensation due may be withheld from an employee only on approval of the board.
The Board finds no advanced payment of compensation can be withheld from an installment of compensation  under AS 23.30.155.  The employer is ordered to pay the PPI which is still due.  The Board orders the employer to pay out the additional PPI benefits based on a 28 percent whole person impairment rating to be paid on a bi-weekly basis from the date of medical stability until exhausted.

III.   AWARD OF ATTORNEY FEES AND COSTS

AS 23.30.260 provides, in part:

Penalty for receiving unapproved fees and soliciting. A person is guilty of a misdemeanor . . . if the person (1) receives a fee, other consideration, or a gratuity on account of services rendered in respect to a claim, unless the consideration or gratuity is approved by the board or court . . . .

AS 23.30.145(b) provides:

If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Under AS 23.30.260, the employee’s attorney may receive fees in respect to the claim only with our approval.  We find the payment of the benefits claimed by the employee was resisted by the action of the employer.
   The Board finds that the employer has challenged the employee’s entitlement to TTD after August 4, 2005, the amount of PPI to which he is entitled, the date on which any credit for PPI should begin, the employee’s entitlement to medical benefits and medical transportation costs, interest, penalties, and attorney fees, paralegal fees and costs.  The employee seeks an award of attorney's fee and legal costs under subsection AS 23.30.145.  The Board finds that the employee prevails on all his claims. Consequently, we can award fees and costs under AS 23.30.145(b).
  

AS 23.30.145(b) requires the award of attorney fees and costs to be reasonable.  The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that our attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  We consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for the successful prosecution of a claim.
    

In light of these factors, we have examined the record of this case.  The employee filed a final affidavit of attorney fees, itemizing 10.3 hours of attorney time at $295.00 per hour.  The employee also claims 2.1 paralegal hours billed at the rate of $125.00 per hour for a total in attorney fees and paralegal expenses of $3,301.00.  The employee claims legal costs totaling $20.00.  Under the circumstances of this case, and consistent with our award of attorney fees, paralegal costs and reasonable fees in AWCB Decision No. 07-0113, we find $295.00 per hour is a reasonable fee and that $125.00 per hour for paralegal services is reasonable.  The Board finds the employer resisted the employee’s claim  for  benefits, and that the employee’s attorney successfully obtained these benefits for the employee.  The Board finds these benefits to be  valuable to the employee.  
Having considered the nature, length, and complexity of the services performed, the resistance of the employer, as well as the nature of the benefits resulting from the services obtained, we find that an award of attorney fees, paralegal fees and legal costs reasonable for the successful prosecution of the employee’s claim for benefits related to how the PPI lump sum should be applied if the employee is found eligible for reemployment benefits. We find that the hours expended by counsel and his paralegal are reasonable.  The matter was tenaciously litigated by skilled counsel.  The employer resisted payment of benefits before the issuance of this decision and order.  The Board relied upon the June 6, 2007 legal memorandum submitted by the employee.  The employee obtained significant benefits as a result of counsel’s efforts on his behalf.  The Board shall award a total of $3,301.00 as reasonable attorney fees and paralegal costs, and costs of $20.00, pursuant to AS 23.30.145, for a total in legal fees and costs of $3,320.00.  The Board is not in possession of an affidavit of fees and costs associated with this PPI issue.  The employee will submit such an affidavit of fees and costs within 20 days of issuance of this order.


ORDER
1. The Board concludes that the provision of AS 23.30.155(j) do not apply in this case.

2. The employer is ordered to pay the PPI still due pursuant to AS 23.30.190(a) and AS 23.30.041(k). The employer shall  pay out the additional PPI benefits based on a 28 percent whole person impairment rating, with credit for the 15% PPI previously paid, and to be paid on a bi-weekly basis from the date of medical stability, December 4, 2005, until exhausted.

3. The employee is entitled to attorney fees of $3,301.00 in attorney fees and paralegal costs and legal costs of $20.00, for a total attorney and paralegal fees and costs of $3,321.00, pursuant to AS 23.30.145.  The Board is not in possession of an affidavit of fees and costs associated with this PPI issue from the employee.  The employee will submit such an affidavit of fees and costs within 20 days of issuance of this order.

Dated at Anchorage, Alaska, this 5th day of July, 2007.




ALASKA WORKERS' COMPENSATION BOARD






Rosemary Foster,  Designated Chair






John A. Abshire, Member






Janet Waldron, Member

If compensation is payable under terms of this decision, it is due on the date of issue.  A penalty of 25 percent will accrue if not paid within 14 days of the due date, unless an interlocutory order staying payment is obtained in Superior Court. 

If compensation is awarded, but not paid within 30 days of this decision, the person to whom the compensation is payable may, within one year after the default of payment, request from the board a supplementary order declaring the amount of the default.
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of TRACY J. BRANSTETTER, employee / applicant, v. ARCTIC BUILDERS SOURCE, INC., employer, TWIN CITY FIRE INSURANCE COMPANY, insurer / defendants; Case No. 200415879; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on  July 5, 2007.






Jean Sullivan, Clerk
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