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ALASKA WORKERS' COMPENSATION BOARD

        P.O. Box 115512
Juneau, Alaska 99811-5512

	MARGARET  AUGUSTYNIAK, 

                                       Employee, 

                                              Applicant,

                                                v. 

SAFEWAY STORES INC.,

(Self-Insured)                 Employer,

                                             Defendant.

	)

)

)

)

)

)

)

)

)

)

)
	INTERLOCUTORY 

DECISION AND ORDER

AWCB Case No.  200324748
AWCB Decision No.  07-0199

Filed with AWCB Anchorage, Alaska

on July 12, 2007


The Alaska Workers’ Compensation Board (Board) heard the employer’s petition for finding an excessive change of physician  on April 25, 2007, at Anchorage, Alaska.  Non-attorney representative, Mary Thoeni represented the employee.   Attorney Robert Griffin represented the employer.  The record remained open for additional briefing, and we closed the record on June 12, 2007 when we first met after the briefing was filed, and allowed the employer an opportunity to respond.  We proceeded as a two-member panel, a quorum under AS 23.30.005(f).  

ISSUES
Whether the employee has exercised an impermissible change of physician in violation of AS 23.30.095(a).  


SUMMARY OF THE EVIDENCE
The following recitation of facts is limited to those necessary to decide the limited issue before us, listed above.  We incorporate by reference the facts in our prior decision in Augustyniak v. Safeway, AWCB Decision No. 06-0086 (April 20, 2006), wherein we denied the employee’s request for a protective order, and compelled her to sign releases and cooperate with discovery.  The employee began working for the employer as a courtesy clerk on February 20, 2003, and continued until March 5, 2004.  On February 1, 2005 she completed a Report of Occupational Injury or Illness (ROI), asserting she injured her low back.  In the ROI, she described her mechanism of injury as follows:  “The job required constant reaching, bending lifting, pushing, pulling (through snow) [and] carrying.  I was, and still am, in constant pain. I first sought pain relief on 8/25/04 with a chiropractor.  It didn’t help.”  The listed injury date is August 25, 2003.  

On the stated injury date of August 25, 2003, the employee treated with a Dr. Foster at Alyeska Chiropractic Clinic for complaints of low back pain;  this clinic is adjacent to the store the employee worked in for the employer at the time of injury.  After treating with Dr. Foster for approximately one month, the employee was referred to Alexander Baskous, M.D., on September 16, 2003 where she reported increased back pain with lifting grocery bags and pushing carts.  Dr. Baskous prescribed medications and recommended followup in 10 days.  On October 1, 2003, and October 31, 2003 the employee was seen by Robert Bosveld, M.D., who continued her narcotic medications and noted that she was scheduled to see an orthopedist, Dr. Duddy “at the recommendation of the doctors and nurse whom she met at a store.”  

On October 13, 2003 the employee was evaluated by orthopedist, John Duddy, M.D., who diagnosed “L5-S1 Spondylolisthesis, grade 2.”  Dr. Duddy noted:  “Patient is self-referred for evaluation of back pain.”  Dr. Duddy noted a history of back pain dating back 10 years after falling down stairs.  Dr. Duddy further noted:  “She has had episodic back pain, worse in the last two months now that she is working (She is recently divorced.).   She has seen a chiropractor for adjustments with no significant improvement in her back pain.”  Dr. Duddy opined that the employee was able to return to full duty work with no restrictions effective October 13, 2003.  

On November 12, 2003, the employee began treating with Cameron Kmet, D.C., who diagnosed L5 Spondylolisthesis and chronic back pain, in addition to mild cervical and thoracic segmental dysfunction.  Dr. Kmet recommended more aggressive physical therapy and progressive home exercises.  The employee testified at page 103 of her deposition that she self-referred to Dr. Kmet after seeing an advertisement on television.  

On February 4, 2004 Dr. Kmet referred the employee to AA Pain Clinic, which refused to see the employee.  Subsequently, an associate of Dr. Kmet’s referred the employee to Michel Gevaert, M.D., of Rehabiltation Medicine Associates for an evaluation.   

In conjunction with her treatment for depression, the employee changed her treating mental health provider to Shane Cummings, M.D., of Providence Family Practice Center, on May 3, 2004.  Dr. Cummings diagnosed depression with possible anxiety disorder and possible bipolar disorder;  her reviewed the employee’s psychotropic medications, recommended counseling and increased exercise.   In a medical report dated January 6, 2005, the employee again presented to Dr. Cummings.  Subjectively, the employee reported:  “Patient here for followup of depression as well as chronic back pain.”  Regarding the employee’s chronic back pain, Dr. Cummings assessed in pertinent part:  “Again, patient was encouraged to eat properly and exercise regularly as this will help with her back pain.  She was given instructions to use hot and cold compresses and stretching exercises as much as can tolerate but, again, the patient refused this advice.”  

On September 22, 2005, Shannon Wiegand, M.D., the Medical Director of Providence Family Practice Center, wrote the employee advising the employee that the Center would no longer serve as her medical provider as “a consequence of abusive verbal behavior towards Dr. Dykema and our staff.”  Dr. Wiegand referred the employee to Andrew Jaconette.  A October 10, 2005 letter from Geoff Barry to Advanced Pain Center referred the employee for evaluation for chronic back pain.  A hand written not by Dr. Barry provides:  “Note:  Jaconette did not want to see her.  I don’t know why.”  

In his September 27, 2005 report, Dr. Cummings explained further the employee’s discharge from the Clinic’s care for abusive behavior toward Dr. Dykema and the staff, and failure to comply with the pain medication contract.  Dr. Cummings refilled her prescriptions and noted there would be no further followup with the employee.  

On referral from Dr. Barry the employee was seen by Grant Roderer for a consultation on October 24, 2005.  Dr. Roderer diagnosed degenerative disk disease of the lumbar spine, and depression.  In his “Plan” section, Dr. Roderer summarized and recommended:  

It was very difficult to get an accurate [history] from the patient.  She gives a complicated and convoluted story regarding her previous treatment.  She states an injury on August 25, 2004 (sic) but did not file a worker’s (sic) compensation claim until August, 2004.  Apparently, her worker’s compensation claim was controverted.  Sometime before her worker’s compensation claim she did see Dr. Johnston as well as Dr. Gevaert and had what appeared to be lumbar facet joint injections as well as a radiofrequency procedure which did not help per the patient’s report.  At that time she states she was on approximately six Norco per day.  She had also previo8usly been seen by Dr. Duddy who, per the patient’s report, felt that if the symptoms persisted that she may be a candidate for spine fusion.  She reports being fired from her job in March 2004 and per her report, states that there was no light duty available.  Most recently she has been seeing Dr. Cummings at the Providence Family medical Center, however, she states she was fired from that clinic recently, and per her report there was question of an argument between her and a physician there.  The patient certainly has degenerative changes in the lumbar spine, although her physical examination certainly did not indicate any neurologic deficits, only some subjective findings of pain with range of motion.  I believe the patient is quite distressed and depressed.  My recommendation to her was to try to re-establish care with Providence Family Practice, if not to help her with pain medications, then to treat her symptoms of depression treated previously there by Dr. Cummings and Marie McQueen, Advanced Nurse Practitioner.  I do not believe that interventional pain management would benefit the patient at this point.  

On October 226, 2005 the employee was seen by Jason Brooks, M.D., also on referral from Dr. Barry.  Dr. Brooks noted a medical history of depression, spondylolethesis (chronic back pain), and anxiety.  Dr. Brooks only assessed the employed with Depression  and increased the employee’s psychotropic medications.  Dr. Brooks recommended followup with Dr. Barry for treatment for pain management and depression.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.095 provides in pertinent part:

(a) . . .Where medical care is required, the injured employee may designate a licensed physician to provide all medical and related benefits.  The employee may not make more than one change in the employee’s choice of attending physician without the written consent of the employer.  Referral to a specialist by the employee’s attending physician is not considered a change in physicians. . . 

(e) The employee shall, after an injury, at reasonable times during the continuance of the disability, if requested by the employer or when ordered by the board, submit to an examination by a physician or surgeon of the employer’s choice . . .The employer may not make more than one change in the employer’s choice of physician or surgeon without the written consent of the employee.  Referral to a specialist by the employer’s physician is not considered a change in physicians. . . .

Our regulations at 8 AAC 45.082 provide in pertinent part:  

(c) Physicians may be changed as follows: 

(1) An employee injured before July 1, 1988, may change treating physicians at any time without board approval by notifying the employer and the board of the change. Notice must be given in writing within 14 days after the change of treating physicians. If, after a hearing, the board finds that the employee's repeated changes were frivolous or unreasonable, the board will, in its discretion, refuse to order payment by the employer. 

(2) Except as otherwise provided in this subsection, an employee injured on or after July 1, 1988, designates an attending physician by getting treatment, advice, an opinion, or any type of service from a physician for the injury. If an employee gets service from a physician at a clinic, all the physicians in the same clinic who provide service to the employee are considered the employee's attending physician. An employee does not designate a physician as an attending physician if the employee gets service 

(A) at a hospital or an emergency care facility; 

(B) from a physician 

(i) whose name was given to the employee by the employer and the employee does not designate that physician as the attending physician; 

(ii) whom the employer directed the employee to see and the employee does not designate that physician as the attending physician; or 

(iii) whose appointment was set, scheduled, or arranged by the employer, and the employee does not designate that physician as the attending physician. 

(3) For an employee injured on or after July 1, 1988, an employer's choice of physician is made by having a physician or panel of physicians selected by the employer give an oral or written opinion and advice after examining the employee, the employee's medical records, or an oral or written summary of the employee's medical records. To constitute a panel, for purposes of this paragraph, the panel must complete its examination, but not necessarily the report, within five days after the first physician sees the employee. If more than five days pass between the time the first and last physicians see the employee, the physicians do not constitute a panel, but rather a change of physicians. 

(4) Regardless of an employee's date of injury, the following is not a change of an attending physician: 

(A) the employee moves a distance of 50 miles or more from the attending physician and the employee does not get services from the attending physician after moving; the first physician providing services to the employee after the employee moves is a substitution of physicians and not a change of attending physicians; 

(B) the attending physician dies, moves the physician's practice 50 miles or more from the employee, or refuses to provide services to the employee; the first physician providing services to the employer thereafter is a substitution of physicians and not a change of attending physicians; 

(C) the employer suggests, directs, or schedules an appointment with a physician other than the attending physician, the other physician provides services to the employee, and the employee does not designate in writing that physician as the attending physician; 

(D) the employee requests in writing that the employer consent to a change of attending physicians, the employer does not give written consent or denial to the employee within 14 days after receiving the request, and thereafter the employee gets services from another physician. 


ORDER
Dated at Anchorage, Alaska on July 12, 2007.






ALASKA WORKERS' COMPENSATION BOARD






Darryl Jacquot,






Designated Chairman






Janet Waldron, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Interlocutory Decision and Order in the matter of MARGARET  AUGUSTYNIAK employee / applicant; v. SAFEWAY STORES INC., (Self-Insured) employer / defendant; Case No. 200324748; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on June 28, 2007.






Jean Sullivan, Clerk
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