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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	IN THE MATTER OF THE PETITION 

FOR A FINDING OF THE FAILURE TO

INSURE WORKERS' COMPENSATION 

LIABILITY AND ASSESSMENT OF CIVIL

PENALTY AGAINST:
charles doland dba

DOLAND CONSTRUCTION,

                                     Uninsured Employer,

                                                  Respondents.
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)
	FINAL

DECISION AND ORDER

AWCB Case No. 700002190
AWCB Decision No. 07-0200

Filed with AWCB in Juneau, Alaska

on July 13, 2007.


We heard the Petition for Finding of Failure to Insure and Assessment of Civil Penalties against the employer for failure to carry workers’ compensation insurance, on June 12, 2007, at Juneau, Alaska.
  The employer Charles Doland dba Doland Construction represented himself. Paul Grossi, Investigator for the Fraud Investigation Section, of the Alaska Department of Labor and Workforce Development, represented the State of Alaska. We closed the record at the end of the hearing on June 12, 2007.

ISSUES
1.
Has the employer failed to provide workers' compensation liability insurance to cover its employees, pursuant to AS 23.30.075 and AS 23.30.085(a)?

2.
Shall we assess a civil penalty against the employer for failure to insure, under AS 23.30.080(f)? 

SUMMARY OF THE EVIDENCE

Investigator Paul Grossi, testified that during a routine records check of the Division’s database he discovered evidence that the employer had a lapse in worker’s compensation insurance from June 5 through 22, 2006, and from September 10 through 29, 2007. He testified that the employer had already obtained coverage prior to being contacted by the Investigator.
 

The Investigator obtained a National Council on Compensation Insurance, Inc. (“NCCI”) database report of Notice of Insurance for this employee, indicating that Alaska National Insurance Company had issued insurance policies for the period June 6, 2005 through June 6, 2006 (policy no. 05FWW92739)
 and for the period June 23, 2006 through June 23, 2007 (policy no. 06FWW92739).
  The description of the latter policy issued is “Employers Rejected Risk Fund – Excluding MA – Plan Type Codes 05 and 06.”
  The file reflects that the insurer issued at least six (6) notices of cancellation of Policy No. 06FWW92739 for failure to pay premium, with cancellations to be effective September 10, 2006, November 11, 2006, December 14, 2006, January 31, 2007, March 15, 2007, and April 8, 2007.
  For these cancellations, the file reflects that five (5) reinstatements were issued, to be effective on September 30, 2006, November 11, 2006, December 14, 2006, January 31, 2007, and March 15, 2007. Investigator Mr. Grossi testified that the employer is now covered by insurance.

This evidence suggests lack of insurance for the time periods of June 5 through 22, 2006 and September 10 through 29, 2007. The file reflects that the Investigator filed with the Board and served on the employer a Petition for Finding a Failure to Insure under AS 23.30.075, issuance of a Stop Order under AS 23.30.080(d), and Assessment of a Civil Penalty under AS 23.30.080(f),
 and a Discovery Demand,
 by certified mail on March 22, 2007. The Petition gave notice that the employer was potentially subject to civil penalties.

On April 25, 2007, the Investigator served on the employer an Affidavit of Readiness for Hearing together with a Notice of Evidence to be Introduced at Hearing (with nine exhibits marked for identification). The Uninsured Employer Investigation Summary was offered on the date of the hearing. No objection has been received to the Investigator’s Affidavit of Readiness or the summary offered, either before or at the hearing, and the exhibits and summary were received into evidence. 

The exhibits reflect that the employer reported paying $488,464 in wages during the four quarters of 2006
 and $432,487 in wages during the four quarters of 2005.
  Included among the Division’s exhibits is a letter from the employer stating that he fell behind in insurance premiums due to “a disastrous financial year in 2006,” and argued in mitigation that:

(1) “I pay three months advance premium at the beginning of each billing cycle, so it seems to me that when I am a month late in paying my premium, I still have two more months than [sic: that] I have been covered under my policy.”

(2) “I am still paying on an ‘assigned risk’ policy” that the employer thought would “go away after two years,” yet after five years of business, the employer “still find myself paying a 25% upcharge [sic: surcharge], making it hard to compete”

(3) “I waited into October to receive a refund on overpayment of my policy that had expired on June 5th. It seems if they are holding me to a very stringent schedule, they should have some time limits on getting a refund back to me, helping me to pay my premiums.”

There is no evidence of record of the employer’s gross receipts, other business expenses, or other evidence to support the allegation that financial difficulties prevented the employer’s payment of workers’ compensation insurance. 

Included as Exhibits 6 through 9 of the Division’s exhibits are the employer-completed calculation of uncovered employee work days, supported by payroll summaries for eleven (11) employees.
  Jauna R. Doland is identified as receiving $9,000 during the periods of uninsured status, but her relationship to the owner is not identified.
  Through comparison of employer-completed forms and  employer-supplied spreadsheet information in the file, there is an apparent underreporting on the employer-reported forms of the number of uninsured work days for the time period June 5 to June 22, 2006 (123 reported uninsured employee work days versus 149 calculated uninsured employee work days)
 and for the time period September 10 to 29, 2006 (125 reported uninsured employee work days versus 154 calculated employee work days).
 At hearing the employer clarified this discrepancy by testifying that his employees have a standard work schedule of 10 hours per day, 4 days per week. As clarified, the documents establish a total of 248 uninsured employee work days for the two periods of lapsed insurance in June and September 2006.

On June 6, 2007, the parties signed a Stipulation of Undisputed Facts and Request for the Board to Consider a Stipulated Penalty.
  The Stipulation provided:

The parties to this action hereby stipulate to the following facts: 

The parties agree that the employer has maintained a workers’ compensation insurance policy in effect since  9/30/2006.

The parties agree the employer was uninsured from 6/5/2006 through 6/22/2006 and again on 9/10/2006 though 9/29/2006.

The parties agree that the employer obtained the necessary workers’ compensation coverage without notification by the division of non-compliance.

The parties agree that the employer was uninsured a total of 36 calendar days.

The parties agree that there were 13 employees working during the period of non-compliance notied above. 

The parties agree that there were 148 employee work days worked during the period the employer was uninsured.

The parties agree that the employer had no injuries reported to the Division of Workers’ Compensation during the period the employer was uninsured.

The parties agree that there have been only 10 injuries in the history of the employer’s business.

The parties agree that the employer’s past history reveals a consistent effort in providing workers’ compensation insurance for employees.

The parties agree that the employer’s yearly premium is currently approximately $100,000.00 per year. The employer is currently negotiating with an insurance agent to reduce his premium to $64,000.00 per year.

The parties agree that the employer’s workers’ compensation governing classification is 5403. This classification consist[s] of commercial carpentry and has a rate under the assign[ed] risk pool of $17.09 per [$]100 [wages]. This employment would have a moderate degree of risk.

The parties agree that Doland Construction is the biggest construction contractor in Skagway and employ[s] 12 to 30 workers’ at any given time.

The parties agree that the employer contends that the reason that he had lapses in coverage was because he was having financial difficulties and it was difficult paying the high workers’ compensation premium.

The parties agree that if the employer is forced to go out of business it would have some impact on the local economy of Skagway.

The parties agree that if the maximum penalty were assessed by the Board it would probably require the employer to go out of business.

The employer agrees to maintain coverage of its workers’ compensation liability. The Division agrees to monitor the employer for compliance.


The parties agree this is the first time the employer has been brought to the attention of the Workers’ Compensation Division or the Workers’ Compensation Board.

The parties ask that the Board consider the above stipulated facts and consider that $15.00 per day for a total of $2,220.00 [would be] an appropriate penalty under the facts of this case. This penalty would be consistent with previous board cases . . . .

The parties further request that the Board render its decision on the written record unless the Board feels that they have additional questions.

We declined to hear this matter on the written record. The file does not reflect service of a Hearing Notice, stating that a hearing would be held concerning the Petition and Accusation, but when we called the employer he did not object to progress of the hearing. 

The Investigator requested we find the employer had failed to insure its employees from June 5 through 22, 2006 and September 10 through 29, 2006, find that the employer had thirteen (13)  employees with 148 uninsured employee work days. Because the employer is currently covered by insurance and had been cooperative, the Investigator asked that we consider assessing penalties in accord with the parties’ stipulation. He requested that we order monitoring of the employer for compliance with workers’ compensation requirements for a period of one year.

The employer argued during his testimony and presentation at hearing that he felt he had been taken advantage of by the insurance company, whom he believes is unfairly charging him a surcharge, or what he describes as an “upcharge” that was to end after two years of business. He described having to pay 35% of premium “up front.”  He described his workers working a standard work day of 10 hours per day, 4 days per week. He admitted that he did not have a plan approved by the Alaska Department of Labor and Workforce Development in place for an alternative work week without paying overtime pay to his employees.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I.
REQUEST FOR AN ORDER BASED ON THE STIPULATION

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter. The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

Our regulation at 8 AAC 45.050(f) provides, in part:

(1)
If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, or to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based on the stipulation of facts. 

 (2)
Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. . . .

(3)
Stipulations of fact or procedures are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause relieves a party from the terms of the stipulation. A stipulation waiving an employee’s right to benefits under the Act is not binding unless the stipulation is submitted in the form of an agreed settlement, conforms to AS 23.30.012 and 8 AAC 45.160, and is approved by the board. 

(4)
The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter. . . .

In accord with 8 AAC 45.050(f)(1) the parties have filed a written, signed stipulation of fact to be used in our assessment of potential civil penalties. Although the parties are attempting to resolve a dispute, no future benefits for employees are being waived. Consequently, the provisions of AS 23.30.012 do not apply, and a compromise and release (“C&R”) agreement is not necessary. 

The documentary record and testimony at hearing suggest that there are stipulated facts within the parties’ stipulation that are at variance with other evidence in the record. The number of hours of uninsured status that we calculated differed substantially from that stipulated by the parties (303.156 uninsured employee work days, by calculation, as compared with a stipulation of 148 days uninsured employee work days). The employer’s testimony at hearing clarified that employees worked 10 hour days, and 4-day work weeks, without overtime pay. On the evidence in the record, we find it  difficult to believe that employees were limited to 4-day work weeks, given the fact that one employee is reported to have worked a total of 156 hours in a 16-day period,
 while another is reported to have worked 135 hours in a 14-day period.
  However, based on the evidence submitted we find the stipulated amount of uninsured employee work days (148) differed from the employer-calculated number of employee work days due to an apparent undetected typographical error in the stipulation.
  We find, in contrast to the parties’ stipulation, that there were two hundred and forty eight (248) uninsured employee work days that the employer failed to insure during the 36 calendar days that the parties have stipulated the employer lacked insurance.

We disagree that the stipulated penalty of $15 per uninsured employee day is appropriate in this case, as discussed further in Section V, below. Other than as noted above, however, the testimony at hearing by Mr. Grossi, Mr. Doland and the exhibits filed are consistent with and support the stipulation recital that the employer employed employees during the period of lack of coverage. Based on the written stipulation, the unrefuted testimony at hearing, and our independent review of the documentary record and hearing testimony, we will exercise our discretion to issue an order under 8 AAC 45.050(f)(1) and (4), and accept the other factual representations of the stipulation, except as to our finding of 248 uninsured employee work days. This order will bind the parties in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.
  If, on the basis of a change in condition or mistake of fact, the parties wish to change the order, they must file a claim or petition with us to request modification of this decision within one (1) year of the date of this Final Decision and Order, under AS 23.30.130.

The requirement to insure employees under the Alaska Workers’ Compensation Act generally involves a number of subsections: AS 23.30.085(a) and (b), AS 23.30.070, AS 23.30.075(a) and (b), AS 23.30.080(d), and AS 23.30.080(f). We will address each of these, in turn.

II.
FAILURE TO FILE PROOF OF INSURANCE

The duty of an employer to file evidence of compliance with the workers’ compensation insurance requirement is set forth in AS 23.30.085:

(a)  An employer subject to this chapter, unless exempted, shall initially file evidence of his compliance with the insurance provisions of this chapter with the division, in the form prescribed by the director. The employer shall also give evidence of compliance within 10 days after the termination of the employer’s insurance by expiration or cancellation. These requirements do not apply to an employer who has certification from the board of the employer’s financial ability to pay compensation directly without insurance.

(b)  If an employer fails, refuses, or neglects to comply with the provision of this section, the employer shall be subject to the penalties provided in AS 23.30.070 . . . .

We find our administrative records, the hearing testimony, and the facts admitted in the June 6, 2007 stipulation show that the employer failed to show evidence of compliance with the workers' compensation insurance requirement from June 5-22, 2006 and from September 10-29, 2006.  Although this employer clearly had opportunity to file evidence of compliance, we received no evidence of insurance for those periods of time. 

Based on the consistent evidence of the hearing record, we find the employer failed to file evidence of compliance for the period from June 5-22, 2006 and September 10-29, 2006. We conclude the employer was in violation of AS 23.30.085(a) for those periods of time. We also conclude the employer is subject to the penalties provided in AS 23.30.070 for any possible claims of injury arising during those time periods, in which we find the employer was in violation of AS 23.30.085.

III.
FAILURE TO INSURE

AS 23.30.075 provides, in part:

(a)  An employer under this chapter, unless exempted, shall either insure and keep insured for the employer’s liability under this chapter in an insurance company or association . . . or shall furnish the division satisfactory proof of the employer’s financial ability to pay directly the compensation provided for . . . .

(b)  If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the division, upon conviction, the court shall impose a fine of $10,000, and may impose a sentence of imprisonment for not more than one year. If an employer is a corporation, all persons who, at the time of the injury or death, had authority to insure the corporation or apply for a certificate of self-insurance, and the person actively in charge of the business of the corporation shall be subject to the penalties prescribed in this subsection and shall be personally, jointly, and severally liable. . . .

 AS 23.30.080(d) provides, in part:

The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075. . . .

The employer has a general duty to provide workers' compensation insurance for its employees. Based on our administrative records, the hearing testimony, and those facts represented in the Stipulation regarding the employer’s employment of at least 13 employees during the time periods of June 5-22, 2006, and September 10-29, 2006, we find the employer had employees and is subject to the Alaska Workers' Compensation Act. We conclude the employer has a continuing duty under AS 23.30.075 to insure any employees for workers’ compensation benefits. 

We find, based on the employer's failure to provide evidence of compliance that we must presume, as a matter of law that the employer has failed to insure or provide security as required by AS 23.30.075. The employer has provided no evidence to rebut that presumption. Based on our administrative records, the testimony of the parties at hearing, and the stipulated facts of lack of insurance from June 5-22, 2006 and September 10-29, 2006, we find this employer employed employees without workers compensation insurance for the those time periods.

We conclude the employer failed to insure its employees, and was in violation of AS 23.30.075(a) from June 5-22, 2006 and September 10-29, 2006. Under AS 23.30.075(b), we conclude the employer is directly liable for benefits under the Alaska Workers’ Compensation Act for any possible claims arising during any period in which it was in violation of AS 23.30.075.

IV.
STOP ORDER

When an employer subject to the requirement of AS 23.30.075 fails to comply, we may issue a stop order prohibiting the use of employee labor. AS 23.30.080(d) (emphasis added) provides:

If an employer fails to insure or provide security as required by AS 23.30.075, the board may issue a stop order at the request of the division prohibiting the use of employee labor by the employer until the employer insures or provides security as required by AS 23.30.075. The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075. If an employer fails to comply with a stop order issued under this section, the board shall assess a civil penalty of $1,000 a day. The employer may not obtain a public contract with the state or a political subdivision of the state for three years following the violation of the stop order.

We found above that the employer has failed to insure or provide security for workers’ compensation coverage of its employees, as required by AS 23.30.075. The provisions of AS 23.30.080(d) give us the discretion to consider issuing a stop work order, prohibiting the employer from using employee labor within the territorial jurisdiction of the State of Alaska. Although this employer clearly had ample opportunity to secure insurance, and to file evidence of compliance, it failed to do so in the recent past, violating AS 23.30.075 and AS 23.30.085. However, we find that the Division, by and through Investigator Mr. Grossi, has not requested that we issue a stop work order, and we find the employer is now insured. Accordingly, we decline to issue a stop work order at this time, without prejudice to any petition the Division may file for us to consider issuing a stop work order in the future. 

V.
ASSESSMENT OF Civil Penalties

When an employer subject to the requirement of AS 23.30.075 fails to comply, we may also assess a civil penalty. AS 23.30.080(f) provides:

If an employer fails to insure or provide security as required by AS 23.30.075, the division may petition the board to assess a civil penalty of up to $1,000 for each employee for each day an employee is employed while the employer failed to insure or provide the security required by AS 23.30.075. The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer failed to insure or provide security as required by AS 23.30.075. 

This provision became effective November 7, 2005, and so we will assess a civil penalty under it only for days of lack of insurance on and after that date. We have found above that the employer failed to insure or provide security for workers’ compensation coverage of its employees, as required by AS 23.30.075, from June 5-22, 2006 and from September 10-29, 2006.

The provisions of AS 23.30.080(f) give us discretion to consider assessing civil penalties requested by the Division. We find the employer is subject to those penalties, and the Division has filed a petition for those penalties. 

Although the statute grants us extremely broad discretion in assessing penalties under AS 23.30.080(f), that section sets a relatively low evidentiary trigger (a presumption of failure to insure if proof of compliance is not provided), and sets a very high maximum penalty of $1,000.00 per employee per day). Accordingly, we have interpreted this section to reflect a legislative intent that we should normally assess a civil penalty for violations of the requirement to insure employees.
  Our decisions In re Paul Bermudez et al.
 and In re Alaska Native Brotherhood #2
 discussed a number of aggravating and mitigating factors we consider in determining appropriate civil penalties under AS 23.30.080(f). In those decisions, we found that a civil penalty of $15.00 per uninsured employee work day would be reasonable in those cases.
  

In the instant case, we disagree that the parties’ stipulated penalty of $15 per day is appropriate. We distinguish this case from such cases as In re Paul Bermudez, in which an employer had a one-time lapse in business practice and failed to pay an insurance premium. The evidence in this case shows a history of repeated failure to pay premium on a timely basis, and no documented evidence to support this behavior. We find this employer to be a sophisticated and experienced employer. We do not find the employer’s stated reasons for failure to pay premium in a timely manner to be credible or mitigating, when the employer during the same period of time paid $9,000 to Jauna Doland
 and employed employees for longer workdays without paying overtime pay, without first having a Department-approved alternative work week plan in place. We find the evidence in this case reveals an insurer that consciously chose to go without insurance, rather than a one-time lapse in business practice.

If an employer is dissatisfied with the accounting of its insurance company as to premium due, the appropriate solution is for the employer to pay the premium and protest it within the company or by other means, or to purchase alternative coverage. It is no solution to fail to pay premiums and suffer a lapse of coverage because the employer feels the premiums are too high. Not only is the failure to have workers’ compensation coverage illegal, it is unwise, especially for an employer like this one engaged in the building trade. See, e.g., Gordeev v. L & T Construction,
 (dismissing insurer after proof of lapse of coverage that occurred on February 1, 2004; construction worker fell from roof injuring shoulder and spine on February 4, 2004 while employer was uninsured); Murdoch v. C&S Custom Siding
 (dismissing insured Employer #1 from proceeding, based on finding employee was actually employed by uninsured Employer #2 at time employee fell off 12-foot ladder). Unexpected accidents can occur even in less risky work, and an employee can experience an unexpected accident in the course of even sedentary work. E.g., Rise v. Family Centered Services of Alaska,
 (table leaning against wall slipped and fell against youth counselor’s knee, causing meniscal tear and subsequent temporary total disability claim based on permanent damage to knee); Setzer v. City of Fairbanks,
 (employee claim for back injury after slip off curb and fall on ice). Employers who fail to insure expose their personal assets to liability if an employee incurs a serious injury, including removal of liability caps and imposition of a presumption that the employer’s negligence caused the employee’s injury, as well as loss of the important defense that an insured employee’s exclusive remedy for injury (as against the employer) is under the Alaska Workers’ Compensation Act.
  Thus an employer may be bankrupted by a single serious uninsured workplace injury.

We take administrative notice that there were 185 insurers offering workers compensation insurance in 2005 in Alaska, with twenty different insurers comprising 95% of the market share.
  Therefore, we find the employer, if dissatisfied with the rate quoted for the insurance obtained, is free to shop for different insurance.

We find the failure to insure in this case to be more aggregious, repeated and knowing than in the case of In re Absolute Fresh Seafoods, Inc.,
 in which we assessed a civil penalty of $20 per uninsured employee work day. We find the failure to insure here more akin to the case of In re Wrangell Seafoods, Inc., in which we took a very dim view of an allegedly financially distressed employer who chose to compensate its executives fully while failing to provide workers’ compensation insurance as required by law to its employees. Here, although we do not have evidence of how much compensation the employer paid himself while failing to insure his workers, there is evidence of an irregular salary draw rather than payment of insurance premium. There is no evidence to substantiate the employer’s claim of a financially “devastating” year for 2006, as the employer has chosen to submit no documentation to support this claim, and as above we find the employer’s testimony on this point not credible.

Based on the rate multiplier involved in this case, the employment involved here is among the higher risk cases that we have encountered where an employer has been without insurance. Thus the employer’s failure to insure, notwithstanding the lack of reported injuries to the Department during the period of uninsured status, we find to be a very serious matter. We find that the risk of uninsured injury to which the employer’s workers were exposed here, was much worse than that in the Wrangell Seafoods case, in the hazard of the work performed (as evidenced by the rate multiplier for the work classification),
 in the number of employees who were exposed to uninsured risk of injury, and in the season of year (with a significant lapse occurring during the construction season). 

We find that like the employer of In re Wrangell Seafoods, this major employer of Skagway should be setting an example for the business community of Skagway in consistently insuring the risk of injury to its employees. As in the case of In re Kake Tribal Corporation,
 we will assess a lower penalty in recognition that imposing a full penalty on this employer, although warranted  by the facts, could have adverse impacts on the larger community of Skagway. We also note the employer may be liable to its employees for overtime wages for larger periods of time than the uninsured periods found here.
  Accordingly, we find that an appropriate penalty in this case is $50 per uninsured employee work day for the time periods of uninsured status of June 5-22, 2006 and from September 10-29, 2006. This yields a total civil penalty under this order of $12,400.
  

VI.
Monitoring the Employer

Under our general investigative authority at AS 23.30.135 and the Division’s request, we will direct the Investigator to monitor this employer’s compliance with our order to secure insurance, for a period of one year, and for compliance with AS 23.30.075 and AS 23.30.085. We here give notice to the employer that if he fails to secure and maintain insurance for any employees following the date of this decision, he will be subject to a stop work order under AS 23.30.080(d) and additional civil penalties under AS 23.30.080(f). 

ORDER

1. The employer failed to insure his employees, in violation of AS 23.30.085, from June 5 to 22, 2006, and from September 10-29, 2006. Under AS 23.30.075(b), the employer Charles Doland dba Doland Construction is liable for any benefits that may be due under the Alaska Workers’ Compensation Act, and is subject to the penalties provided in AS 23.30.070, for any claims arising during the period of violation of AS 23.30.085.

2. Charles Doland dba Doland Construction is subject to the penalties provided in AS 23.30.080 for any claims arising during the period in which the employer was in violation of AS 23.30.075.

3. The employer shall maintain workers’ compensation insurance coverage for each employee, in compliance with AS 23.30.075 and shall continue to file evidence of compliance in accord with AS 23.30.085.

4. The Board orders Charles Doland dba Doland Construction, within seven (7) calendar days of receipt of this order, to pay twelve thousand four hundred and 00/100 dollars ($12,400.00) by check made payable to the “Alaska Workers’ Compensation Benefits Guaranty Fund,” delivered to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, P.O. Box 115512, Juneau, Alaska 99811-5512.

5. Under AS 23.30.135, Investigator Paul Grossi shall monitor this employer for a period of not less than one (1) year, for compliance with AS 23.30.075 and AS 23.30.085. The Investigator shall notify the Board of the results of his investigations.

6. Pending payment of civil penalties assessed under AS 23.30.080(f) in the sum of $12,400 in accord with this Decision and Order, the Board shall maintain jurisdiction of this matter.
Dated at Juneau, Alaska on July 13, 2007.


ALASKA WORKERS' COMPENSATION BOARD


/s/ Robert B. Briggs


Robert B. Briggs, Designated Chair


/s/ Richard Behrends


Richard Behrends, Member


/s/ Patricia A. Vollendorf


Patricia Vollendorf, Member

APPEAL PROCEDURES

This compensation order is a final decision. It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted. Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken. A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later. The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken. AS 23.30.128

RECONSIDERATION

A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050. The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION

Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order In the Matter of the Petition for a Finding of the Failure to Insure Workers’ Compensation Liability and Assessment of Civil Penalty Against charles doland dba DOLAND CONSTRUCTION, employer / respondents; Case No. 700002190; dated and filed in the office of the Alaska Workers' Compensation Board in Juneau, Alaska, on July ___, 2007.

________________________________________________


Susan N. Oldacres, Workers’ Comp. Technician
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� At the outset of the hearing, Board member Richard Behrends announced that he had worked in the past as or with a subcontractor for the employer, but that he did not feel this past relationship would affect his impartiality in the proceeding. Neither party objected to Mr. Behrends’ participation in the proceeding after this disclosure.


� Testimony of Paul Grossi; see also Uninsured Employer Investigation Summary, at page 2.


� NCCI, Proof of Coverage Search (printout dated 3/21/07)(Division Exhibit 2 page 4).


� Id., pages 2 and 3.


� Id. at page 2.


� Id., page 3.


� Petition dated March 22, 2007.


� Discovery Demand dated March 22, 2007.


� Id.


� Division Exhibit 3, page 1.


� Division Exhibit 4, page 1.


� Division Exhibit 5.


� Division Exhibits 6-9.


� Division Exhibit 7, page 4 (listing gross salary of $2,000); Division Exhibit 9, page 3 (listing gross salary of $7,000). Ms. Doland is not listed as an employee in the Employer’s Calculation of employees worked during the period of uninsured status, and no uninsured work days are reported for her. See generally Div. Exhibits 6 and 8.


� Division Exhibit 6, pages 1-5 and page 7 (page 6 of Exhibit 6 reports employee work days for two employees during the period of September 10-29, 2006). Exhibit 6 reports the following number of days worked, by the following employees identified by initial: Employee N.A. (11 days); J.A. (13 days); T.C. (7 days); J.C. (11 days); A.H. (11 days); J.H. (11 days); M.J. (11 days); J.K. (15 days); A.L. (11 days); R.O. (11 days); B.P. (11 days). These total 123 days. Yet in the employer’s payroll summary, which lists the total number of regular hours each employee worked, as well as the number of overtime hours worked, N.A. is reported as working 109 hours regular pay, and no overtime. Dividing by 8 hours, this means N.A. worked 13.625 days, or portions of at least 14 days (assuming no overtime pay). We added up the regular hours worked by the eleven employees reported as working June 5-22, 2006, and we arrived at a total of 1,192 hours. Division Exhibit 7, pages 1-9. See also Division Exhibit 7, page 10 (giving this total number of hours worked). Divided by an assumed 8 hour work day, this calculates to 149 employee work days during this period of uninsured status.


� Division Exhibit 6, page 6; Exhibit 8, pages 1-5. These exhibits report the following number of days worked, by the employees identified by initial: Employee J.K. (13 days); A.L. (12 days); N.A. (11 days); J.A. (12 days); J.C. (11 days); A.H. (16 days); J.H. (12 days); M.J. (11 days); R.O. (14 days); B.P. (13 days). These total 125 days. Yet by review of Exhibit 9 we arrive at a total of 1,233.25 hours of work. Division Exhibit 9, pages 1-8. See also Exhibit 9, page 9 (giving this total number of hours worked). Thus we calculate to 154.156 employee work days during this period of uninsured status, if an 8-hour work day is assumed. 


� Stipulation filed June 6, 2007.


� For brevity, we omit from here the citation to our previous decisions.


� See AS 23.10.060(c)(14).


� Division Exhibit 9, page 4 (listing hours of employment during period of September 10-29, 2006 by employee A.E.H.).


� Division Exhibit 9, page 7-8 (listing hours of employment during period of September 10-29, 2006 by employee R.S.O.).


� Compare Stipulation at page 2, first paragraph (reciting 148 uninsured employee work days) with Division Exhibits 6 and 8 (listing total of 248 uninsured employee work days). 


� 884 P.2d at 161.


� See, e.g., In re Akutan Traditional Council, AWCB Decision No. 06-0084 (April 18, 2006), p 8, fn 19.


� AWCB Dec. No. 07-0013 (Jan. 26, 2007).


� AWCB Dec. No. 06-0113 (May 8, 2006).


� But, see, In Re Wrangell Seafoods, Inc., AWCB Decision No. 06-0055 (March 6, 2006) )[$500.00 per employee per day], In Re Edwell John, Jr., d/b/a Admiralty Computers, AWCB Decision No. 06-0059 (March 8, 2006) [$25.00 per employee per day], In re Absolute Fresh Seafoods, Inc., AWCB Decision No. 07-0014 (January 30, 2007)[$20.00 per employee per day] ], and In re Dufour, AWCB Decision No. 06-0152 (June 9, 2006) [$250.00 per employee per day, $245.00 suspended, leaving a penalty of $5.00 per employee per day]. 


� These payments are listed on the employer’s records as “salary” but there is no declaration that Ms. Doland is an employee, and no inclusion of the days of her work as uninsured employee work days. See generally Exhibits 7 and 9. Moreover, the payments are in differing amounts, suggesting that they are not true regular salaried payments, but instead are more akin to an owner’s draw.


� AWCB Dec. No. 06-0131 (May 24, 2006).


� AWCB Dec. No. 06-0219 (Aug. 8, 2006).


� AWCB Dec. No. 05-0099 (Apr. 7, 2005).


� AWCB Dec. No. 05-0115 (Apr. 22, 2005).


� AS 23.30.080(a)-(c)(lack of insurance waives employer defenses of assumption of risk, employee negligence, raises presumption that injury was caused by employer’s negligence, and removes liability limits).


� Alaska Dept. of Admin., Div. of Ins., 68th Annual Report for Calendar Year 2005 – Fiscal Year 2006, at page 126, published at � HYPERLINK "http://www.commerce.state.ak.us/insurance/annualreport_68th/Statistical_and_Financial_Data/PC_" �http://www.commerce.state.ak.us/insurance/annualreport_68th/Statistical_and_Financial_Data/PC_�


Business_Workers_Compensation.pdf (printed and filed July 9, 2007).


� AWCB Dec. No. 07-0014 (Jan. 20, 2007).


� In the Wrangell Seafoods case, the employees during the period of uninsured status were office and clerical staff, and a janitor/custodian, during a lull in the fish processing season. Here, employees were actively involved in the construction trade during periods of lack of insurance.


� AWCB Dec. No. 07-0169 (June 22, 2007)(employer in bankruptcy).


� See also In re Alan J. Veys and Lone Eagle Resorts, Inc., AWCB Dec. No. 07-083 (Apr. 11, 2007)(civil penalty lowered due to employer in bankruptcy owing $3.2 million in disputed claims, plus facing additional unrelated criminal fine and other criminal penalties). 


� $50 x 248 = $12,400.
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