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ALASKA WORKERS' COMPENSATION BOARD

           P.O. Box 115512
Juneau, Alaska 99811-5512

	IN THE MATTER OF THE PETITION 

FOR A FINDING OF THE FAILURE TO

INSURE WORKERS' COMPENSATION 

LIABILITY AND ASSESSMENT OF CIVIL

PENALTY AGAINST:
ALASCORP, INC.,

                                     Uninsured Employer,

                                                  Respondent.


	)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  700001820
AWCB Decision No. 07-0204 
Filed with AWCB Fairbanks, Alaska

on July 16th, 2007.


We heard the Petition for Finding of Failure to Insure and Assessment of Civil Penalties against the employer for failure to carry workers’ compensation insurance on the written record, on June 21, 2007, at Fairbanks, Alaska.   The employer Alascorp, Inc. (employer) was represented by attorney Michael McConahy.  Sandy Stuller, investigator for the Fraud Investigation Section, of the Alaska Department of Labor and Workforce Development, represented the State of Alaska.  The record closed at the time of our deliberations on June 21, 2007.


ISSUES
1.
Shall we assess a civil penalty against the employer for failure to insure, under AS 23.30.080(f)? 

SUMMARY OF THE EVIDENCE

On June 5, 2007, the parties signed and filed a Stipulation of Undisputed Facts and Request for Consideration of a Recommended Penalty.  The Stipulation provided:

Stipulation for Resolution of Petition 

The State and Alascorp, Inc. [employer], by and through the undersigned, pursuant to AS 23.30.005, hereby agree and stipulate as follows: 

1. The employer is a family owned Alaska corporation.
 

2. The employer was uninsured from 4 April 2006 to 5 June 2006.
 

3. The parties agree that the employer has obtained a workers' compensation insurance policy with an effective date of June 6, 2006 and coverage is current.

4. The parties agree that the employer was cooperative in obtaining the necessary workers' compensation coverage upon notification by the division of non-compliance.
 

5. During the gap in coverage the employees consisted mainly of the adult children of the owners of the corporation. The total number of employees was 6. The total work days during this period, including as a work day even part time days, are 126. 

6. No injuries or claims arose during the subject period. 

7. The potential maximum penalty of $1,000 per day is excessive in this instance and would cause severe financial hardship to the employer and most likely result in it going out of business. Alascorp is a small, family owned general construction company with family members being the primary employees. 

7.(sic) The employer has cooperated in this petition while asserting its rights pending resolution of the same. It has produced, as part of this effort to amicably resolve the petition by stipulation, documentation for the total number of work days noted in #5. The production of this information is done in the spirit of good faith to resolve the petition without the employer waiving its right to assert all defenses noted in its Answer. If this stipulation is not approved the parties agree that a Board hearing shall be scheduled to address the allegations of the petition and the defenses as asserted in the employer's answer. 

8. The Board's recent decision In re Lighthouse Therapeutic Massage, L.L.C. examined a series of decisions discussing appropriate civil penalties under AS 23.30.080(f) in non-egregious cases. In each of those decisions the Board found that a civil penalty of $15.00 per uninsured employee work day would be reasonable in cases in which: 

The employer's violation had not been egregious, 

The insurance lapse was a first-time offense, 

No employee suffered injury during the period of the period of lapsed coverage, 

The employer fully and diligently complied with the state's investigators, 

The employer immediately ceased violation, 

The employer immediately reinstated workers' compensation coverage for its employees. 

The parties agree that the employer meets all the criteria discussed above except that there was a previous lapse in coverage from December 5, 2002 until July 3, 2003.
 A letter was sent to the employer by the uninsured employer Investigator, Mark Lutz, on March 31, 2003. An accusation was filed on June 17, 2003, which most likely prompted the employer to obtain insurance again, effective July 2, 2003. The employer appeared to have reported employees during this period of uninsured.
 There were no reported injuries during this lapse. 

9. The parties agree that the employer has a classification code of 5403 which has a rate of $17.09 per 100 in the assign risk pool which shows an average to moderate risk of injury. 

10. Although it is agreed that the current violation has not been egregious, there was a prior period of lapsed coverage. The parties request that the Workers' Compensation Board issue a penalty of 20.00 per day for a total penalty of $2,520.00 payable within seven days of receipt of the approved order. The parties submit that the $20.00 per day penalty is consistent with the penalty levied in the Absolute Fresh Seafoods decision #07-0014. This case also involved a small family business, a similar amount of uninsured employee work days, and an average risk of injury. The recent board decision, #07-0123 Music Source, L.L.C., also directed a $20.00 per day penalty for an employer who had a prior lapse in coverage. 

11. The parties agree that the employer shall maintain workers' compensation coverage for its employees and agree that the employer will be monitored quarterly by the Division for compliance for a period of two years. 

12. The parties further agree and stipulate that all other rights and obligations under the Act are not effected other than the resolution of the employer's exposure as plead in the subject petition. 

13. The parties agree that if the Board rejects this stipulation, then this stipulation is completely withdrawn and the parties will plead their cases at a scheduled Board hearing. 

(Exhibits omitted.)

According to the Alaska Deptartment of Commerce, Alaska Corporations record, the directors of Alascorp, Inc., include Mr. Kerry Gronewold and Mrs. Linda Gronewold. The  threshold issue we must decide is whether to impose a civil penalty against Alascorp, Inc., and its officers and directors, for failure to insure, based on the terms of the submitted stipulation.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
REQUEST FOR AN ORDER BASED ON THE STIPULATION

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided by this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

Our regulation at 8 AAC 45.050(f) provides, in part:

(1)
If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, or to the dismissal of a party, a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based on the stipulation of facts. 

 (2)
Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing. . . .

(3)
Stipulations of fact or procedures are binding upon the parties to the stipulation and have the effect of an order unless the board, for good cause relieves a party from the terms of the stipulation.  A stipulation waiving an employee’s right to benefits under the Act is not binding unless the stipulation is submitted in the form of an agreed settlement, conforms to AS 23.30.012 and 8 AAC 45.160, and is approved by the board.  

(4)
The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter. . . .

In accord with 8 AAC 45.050(f)(1) the parties have filed a written, signed stipulation of fact to be used in our assessment of potential civil penalties.  Although the parties are attempting to resolve a dispute, no future benefits for employees are being waived.  Consequently, the provisions of AS 23.30.012 do not apply, and a compromise and release (“C&R”) agreement is not necessary.  

The exhibits filed in this case are consistent with and support the stipulation recital that the employer employed employees during the period of lack of coverage.   Based on the written stipulation and our independent review of the documentary record, we will exercise our discretion to issue an order under 8 AAC 45.050(f)(1) and (4), and accept the factual representations of the stipulation.  This order will bind the parties in accord with the Alaska Supreme Court decision in Underwater Const. Inc. v. Shirley.
  If, on the basis of a change in condition or mistake of fact, the parties wish to change the order, they must file a claim or petition with us to request modification of this decision within one (1) year of the date of this Final Decision and Order, under AS 23.30.130.

We will address the civil penalty provision of AS 23.30.080(f), but first note that the insurance lapse involves a corporation, and make especial note of the ramifications for a corporation’s failure to insure its employees.

II.
POTENTIAL PERSONAL LIABILITY OF OFFICERS, MANAGERS


AND DIRECTORS OF A CORPORATION 

The officers, directors, or managers of a corporation are personally liable for compensation due an employee as a result of a workplace injury or death that may occur during a period when the corporation lacks workers compensation insurance or a certificate of self-insurance from the Director of the Division.  AS 23.30.075(b) provides, in part:

If an employer fails to insure and keep insured employees subject to this chapter or fails to obtain a certificate of self-insurance from the board, upon conviction, the court shall impose a fine of $10,000 and may impose a sentence of imprisonment for not more than one year.  If an employer is a corporation, all persons who, at the time of the injury or death, had authority to insure the corporation or apply for a certificate of self-insurance, and the person actively in charge of the business of the corporation shall be subject to the penalties prescribed in this subsection and shall be personally, jointly, and severally liable together with the corporation for the payment of all compensation or other benefits for which the corporation is liable under this chapter if the corporation at that time is not insured or qualified as a self-insurer. (Emphasis added.)

AS 23.30.255(a) provides:

An employer required to secure the payment of compensation under this chapter who fails to do so is guilty of a class B felony if the amount involved exceeds $25,000 or a class C felony if the amount involved is $25,000 or less. If the employer is a corporation, its president, secretary, and treasurer are also severally liable to the fine or imprisonment imposed for the failure of the corporation to secure the payment of compensation. The president, secretary, and treasurer are severally personally liable, jointly with the corporation, for the compensation or other benefit which accrues under this chapter in respect to an injury which happens to an employee of the corporation while it has failed to secure the payment of compensation as required by AS 23.30.075. (Emphasis added.)
It is incumbent upon the officers and directors of the corporation to understand that securing payment of workers’ compensation benefits for injury or death to its workers must be, under Alaska law, among the highest priorities of the corporation.  Failure to secure adequate workers’ compensation insurance exposes the officers and directors of the corporation to direct, joint, several and personal liability.  It is therefore incumbent upon the officers and directors of the corporation to establish operating procedures with a system of checks and balances to verify that workers’ compensation premiums, among other bills and essential obligations of the corporation, are paid without depending on the conduct of any single clerical employee. We believe due diligence by corporate officers and directors requires no less.

III.
ASSESSMENT OF Civil Penalties 

When an employer subject to the requirement of AS 23.30.075 fails to comply, we may also assess a civil penalty.  AS 23.30.080(f) provides:
If an employer fails to insure or provide security as required by AS 23.30.075, the division may petition the board to assess a civil penalty of up to $1,000 for each employee for each day an employee is employed while the employer failed to insure or provide the security required by AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer failed to insure or provide security as required by AS 23.30.075. 

AS 23.30.075 became effective November 7, 2005, and so we assess a civil penalty under it only for days of lack of insurance on and after that date.  The record reflects the employer failed to insure or provide security for workers’ compensation coverage of its employees, as required by AS 23.30.075, from April 4, 2006 through June 5, 2006.  The provisions of AS 23.30.080(f) give us discretion to consider assessing civil penalties requested by the Division.  We find the employer is subject to those penalties, and the Division seeks an order assessing those penalties.  

Although the statute grants us extremely broad discretion in assessing penalties under AS 23.30.080(f), that section sets a relatively low evidentiary trigger (a presumption of failure to insure if proof of compliance is not provided), and sets a very high maximum penalty of $1,000.00 per employee per day).   Accordingly, we have interpreted this section to reflect a legislative intent that we should normally assess a civil penalty for violations of the requirement to insure employees.
  Our decisions In re Lighthouse Therapeutic Massage, LLC
, In re Paul Bermudez et al.,
 and In re Alaska Native Brotherhood #2
 discussed a number of aggravating and mitigating factors we consider in determining appropriate civil penalties under AS 23.30.080(f).  In those decisions, we found that a civil penalty of $15.00 per uninsured employee work day would be reasonable in those non-egregious cases.    Other decisions we have issued have assessed a penalties ranging from as low as $2 per employee-day to as high as $500 per employee-day.  See, e.g., the survey of our decisions In re: Mecca, Inc.

In the instant case, we find a $20.00 per day penalty is consistent with the penalty levied In re Absolute Fresh Seafoods.
 Both cases involve similarly small family businesses, a similar amount of uninsured employee work-days, and an average risk of injury. Additionally, we note that In re Music Source, L.L.C.,
 the Board ordered a $20.00 per day penalty for an employer which had a prior lapse in coverage. 

In sum, we find the penalty of $20.00 per employee work day in this case will serve as sufficient deterrent to this particular employer to prevent future lapses in insurance, and adequately protect the community’s work force.  We will order a penalty of $20.00 per day for a total penalty of $2,520.00, payable within seven days of service of this Order. 

VI.
Monitoring the Employer

Pursuant to our general investigative authority at AS 23.30.135 and the Division’s request, we will direct the investigator to monitor this employer’s compliance with our order to secure insurance, and we direct him to investigate this employer for two (2) years, for compliance with AS 23.30.075 and AS 23.30.085.   We here give notice to the employer that if it fails to secure and maintain insurance for any employees following the date of this decision, it will be subject to a stop work order under AS 23.30.080(d) and additional civil penalties under AS 23.30.080(f).  

ORDER

1. The employer failed to insure its employee, in violation of AS 23.30.085, from April 4, 2006 to June 5, 2006.  Under AS 23.30.075(b), the employer Alascorp, Inc., and its officers and directors are jointly and severally liable for any benefits that may be due under the Alaska Workers’ Compensation Act, and are jointly and severally subject to the penalties provided in AS 23.30.070, for any claims arising during the period in which it was in violation of AS 23.30.085.

2. Alascorp, Inc., and its officers and directors are jointly and severally subject to the penalties provided in AS 23.30.080 for any claims arising during the period in which the employer was in violation of AS 23.30.075.

3. The employer shall maintain workers’ compensation insurance coverage for each employee, in compliance with AS 23.30.075 and continue to file evidence of compliance in accord with AS 23.30.085.

4. Under A.S. 23.30.080(f), the Board orders Alascorp, Inc. to pay a civil penalty of penalty of $2,520.00. Payment of the civil penalty is due within seven days after service of this Order, with the payment made payable to the Alaska Workers' Compensation Benefits Guarantee Fund, PO Box 15512, Juneau, AK 88902. 

5. Under AS 23.30.135, the Investigator shall monitor this employer quarterly, for a period of not less than two (2) years, for compliance with AS 23.30.075 and AS 23.30.085.  The Investigator shall notify the Board if the employer fails to comply with this Order.

6. Pending payment of civil penalties assessed under this Order, the Board shall maintain jurisdiction.
Dated at Fairbanks, Alaska on July 16th, 2007.






ALASKA WORKERS' COMPENSATION BOARD







Fred G. Brown, Designated Chair







Debra Norum, Member







Damian J. Thomas, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order In re ALASCORP, INC, employer / respondent; Case No. 700001820; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on July 16th, 2007.







Kelley J. DeGabain, Admin. Clerk
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� See Dept. of Commerce, Alaska Corporations printout. 


� See Workers' Compensation Proof of Coverage screen print.


� See Certificate of Liability Insurance.


� See July 17, 2006 letter from Richard Degenhardt, Certificate of Liability Insurance dated July 27, 2006, envelope from Dunlap Agency postmarked July 27, 2006.


� See Proof of Coverage screen print.


� See Employment Security Tax Wage List printout.


� 884 P.2d 156, at 161 (Alaska 1994).


� See, e.g., In re Akutan Traditional Council, AWCB Decision No. 06-0084 (April 18, 2006), p 8, fn 19.


� AWCB Dec. No. 07-0076 (Apr. 4, 2007), at page 7.


� AWCB Dec. No. 07-0013 (Jan. 26, 2007).


� AWCB Dec. No. 06-0113 (May 8, 2006).


� AWCB Dec. No. 07-0146 (June 1, 2007), at page 9, n. 13 (surveying cases).


� AWCB Dec. No. 07-0014 (January 30, 2007).


� AWCB Dec. No. 07-0123 (May 11, 2007).
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