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ALASKA WORKERS' COMPENSATION BOARD

           P.O. Box 115512
Juneau, Alaska 99811-5512

	PHYLLIS J. NESS, 

                                  Employee, 

                                       Applicant,

                                  v. 

DOYON UNIVERSAL SERVICES,

                                  Employer,

                                  and 

LIBERTY MUTUAL FIRE 

INSURANCE COMPANY,

                                  Insurer,

                                       Defendants.
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)
	     INTERLOCUTORY

     DECISION AND ORDER

     AWCB Case No.  200320669
     AWCB Decision No. 07-0208

     Filed with AWCB Anchorage, Alaska

     on  July 19, 2007


The Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for attorney fees and costs and penalties and interest on June 13, 2007, in Anchorage, Alaska.  Attorney Chancy Croft represented the employee.   Attorney Constance Livsey represented the employer and insurer (“Employer”).  The record was held open for supplemental fees claimed through June 15, 2007 which were received.  The Board then closed the record when it met to deliberate on this matter on June 19, 2007.


ISSUES
1.  Shall the Board award attorney fees and costs based on the criteria in AS 23.30.145 and 
8 AAC 45.180?

2. If attorney fees and costs are awarded, is the employee entitled to penalties on late paid benefits pursuant to AS 23.30.155 and 8 AAC 45.142?

3. Shall the Board order the employer to submit itemized medical expenses associated with treatment rendered for the employee’s deep vein thrombosis and bleeding ulcer.


SUMMARY OF THE EVIDENCE
The recitation of facts shall be limited to those necessary to determine the narrow issue of the reasonable attorney fees to which the employee is entitled. We shall also consider if an attorney fee award was not timely paid in this matter.   The Board incorporates by reference the facts as set out in our prior decision in Phyllis Ness v. Doyon Universal Services, AWCB Decision No. 07-0002 (January 3, 2007).  Additional facts will be entered in this decision to focus on the issues to be addressed in this proceeding.   

The employee was employed by the employer as a housekeeper.   In December 3, 2003, she was injured when the plane she was riding in during work experienced turbulence.
  She sustained a compressed back.  The employee was 62 years of age at the time of the injury.  The employer accepted the claim and paid time loss and for medical treatment.
  Her treatment included pain medication and nonsteroidal anti-inflammatory agents, including a drug known as “Etodolac.”  

The employee obtained treatment through Edward Barber, D.C., who eventually released her to return to light duty work.  She attempted to return to work for two different two week periods but was unable to resume working because work  aggravated her condition and caused it to worsen.  The employee never worked after January 29, 2004.
 

On  March 22, 2004, the employee was seen by Shawn Johnston, M.D.
  He recommended physical therapy along with the employee’s medication regime.

The employee then suffered a stroke on April 17, 2004, which left her left side permanently paralyzed.
  Several days earlier, the employee had undergone cervical traction as part of her recommended physical therapy regime.  The employee has incurred substantial medical expenses as a result of the treatment she has undergone for the stroke condition.  

In June, 2004, the employee relocated to Oregon where she could receive the care she needed given her deteriorating condition.  There was a dispute between the parties regarding the employee’s entitlement to a COLA adjustment regarding this move. 

On February 16, 2005, at the employer’s request, the employee saw Lynne Adams Bell, M.D., and Steven Schilperoort, M.D., for an employer’s medical evaluation (“EME”).
  Dr. Bell opined that there was no connection between  the employee’s stroke and her work condition.  Dr. Bell opined that  the employee did not experience the rare type of stroke which can be related to physical therapy and which occurs immediately after physical therapy.  Dr. Bell considered the stroke, which occurred three days after the physical therapy, to not be related to the physical therapy.

On August 31, 2005, the employee filed a claim based on the air turbulence injury.  The body parts cited as injured were the neck and back and the nature of the illness or injury was cited as stroke.
 

In January 2006, the employee suffered a life threatening gastrointestinal bleed from a duodenal ulcer. The employee underwent emergency surgery which, in turn, resulted in an extended hospital stay because of gastric outlet obstruction and accompanying deep vein thrombosis (“DVT”).  The employee survived but never recovered.  Initially, the employer controverted benefits for the ulcer condition and the subsequent events.  However, the controversion was recanted based on the employer medical evaluation by  Herbert  Salomon, M.D., who stated:

The nonsteroidal medication, in this case, ultimately the Etodolac, was a standard medication used to treat her original injury.  It was in the correct dosage.  The deep vein thrombosis was secondary to her prolonged hospitalization, that is, her immobility when she was confined to bed.  Therefore, her GI bleed was secondary to the nonsteroidal medication and the deep vein thrombosis was secondary to prolonged hospitalization.  DVT is a known complication of prolonged hospitalization. 

Based on the EME statement, the third issue related to the nonsteroidal medical and the subsequent ulcer and DVT has been resolved.  However, the compensability of the stoke and its relationship to the recommended physical therapy remains at issue.  The employee requested a  SIME on this issue.  The employee offered a statement from Ronald Clifton, D. C., who is with the Family Chiropractic Wellness Center in Lebanon, Oregon.
  Dr. Clifton has training in cervical traction and is qualified to teach the use of cervical traction in practice.  He has personally performed thousands of cervical traction procedures.  He stated that his training included training regarding risk factors associated with using weighted cervical traction.  He claims that persons with a high risk factor for stroke should not be placed in a weighted traction device.

The employer resisted the request for a SIME.  Dr. Johnston was asked about the relationship between the cervical traction and the stroke.
  He stated he was not aware of any medical literature or research that makes it more probable than not that Miss. Ness’ physical therapy appointments and specifically her cervical spine traction caused or worsened her right internal carotid artery stenosis or caused the April 17, 2006, stroke. 

AWCB Decision No. 07-0002 was issued January 3, 2007.  It authorized an SIME to be performed to address the employee’s conditions. The matter was submitted for review by several SIME physicians.

Thereafter, the matter proceeded to mediation which was successfully completed on May 24, 2007.  However, the issue of the amount of the award for the employee’s attorney fees and costs remains to be addressed by the Board.  The following sets out the parties’ positions.

PARTIES’ POSITIONS

a.  Employer

The employer claims that the employee is entitled to no more than $34,740.00 in legal costs.  The employer opposes an award above the statutory minimum and further opposes actual attorney fees.
  In addition, it opposes an award of penalty and interest.   The employer maintains the insurer filed compensation reports.  The employer asserts that all benefits that are due the employee have been paid and have been timely and accurately described.  Citing the Abood,
 Bouse
 and Adamson
 cases, the employer asserts that the employee is entitled only to attorney fees on issues upon which the employee prevails.  The employer maintains that the matter of the relationship between the employee’s physical therapy and subsequent stroke was frivolous and should not be compensated. The employer maintains that much of the employee’s counsel’s claim is devoted to pursuing the stroke related claim and, therefore, it should not be allowed.
  The employer also challenges the hourly rates being sought by the employee including excessive paralegal charges.  The employer claims that the employee made this case complicated by virtue of the theories of the case it pursued.  After the June 13, 2007 hearing, the employer submitted a copy of the transcript from the November 29, 2006 hearing.  The employer asks that the Board consider this transcript in connection with assertions by the employer that the employee could not prevail on several issues in this case including the work relatedness of her stroke and her claim that the employer was not entitled to a COLA adjustment upon the employee’s move to Oregon and her assertion that she was receiving social security disability benefits rather than social security retirement benefits.
  The employer objects to the employee’s counsel’s claim for fees at the rate of $300.00 per hour.
  The employer challenges the time entries for such things as reviewing and organizing medical records as excessive
 and the use of paralegal time to perform what the employer considers to be clerical tasks.
  The employer also challenges charges for faxes which it asserts should be built into attorney or paralegal rates.
  The employer also challenges employee’s counsel’s consultation with a social security attorney.

b. Employee

The employer claims that her attorney  has attained over $300,000.00 in benefits for her in slightly over one year.
  When the employee’s counsel entered an appearance in the case in March, 2006, the employee was not receiving benefits.  According to the employee, thereafter, she received approximately $16,638.72 in temporary total disability (“TTD”) $200,000.00 in medical, hospital and nursing home services related to the employee’s deep vein thrombosis and bleeding ulcer, an SIME regarding the possible cause of her stroke, a lump sum settlement of $70,000.00, waiver of an alleged overpayment of $21,027.88 and representation at mediation which helped to assure prompt settlement of her claim.   

The employee claims that the employer failed to file complete compensation reports and that it has never fully reported the expenses associated with the treatment for the deep vein thrombosis and the bleeding ulcer. According to the employee, the employer claims to have paid as much as $412,000.00.
 The employee offered for the Board’s consideration several medical bills for Samaritan Lebanon, OHSU University Hospital and Clinic, Mutual of Omaha and Mennonite Village for a total of $408,161.20.   

The employee asserts that this case was complicated and that the employee, because of numerous conditions, was not medically stable for a considerable period.   As a result, according to the employee, she was entitled to TTD benefits.  The employee also had to contest the employer’s claim that it overpaid benefits to the employee by $18,000.00 to $20,000.00.  The employee notes that although she waived benefits related to the stroke based upon medical opinions it was not work related, the SIME process was satisfactory for the employee who was attempting to avail herself of all of her rights under the Act and to ascertain the work relatedness of her conditions.  

The employee submitted affidavits of itemized attorney fees at $300.00 per hour, totaling $20,070.00; paralegal fees at $100.00 per hour, totaling $4,145.00; and costs in the sum of $957.56.  The total is $25,172.56. This is the amount of attorney fees and paralegal fees and costs for the period since November 15, 2006.  The total services on the November 15, 2006 affidavit is $32,223.84.  The total claimed is $57,396.40, minus $1,964.54 paid by the employer for an adjusted sum total attorney fees and costs of $57,666.86.
  The employee also claims a 25 percent penalty ($7,500.00) on statutory minimum fees of $30,000.00.
  The employee contends that the employer was required to controvert attorney fees due after it made an initial payment of $1,964.54 in attorney fees.
  As it did not, the employee maintains that the Board should order the employer to pay the $34,740.00 and a 25 percent penalty as well as ordering the employer to itemize the expenses it paid for the deep vein thrombosis and bleeding ulcer treatment.  The employee bases its theory on State v. Brown, 600 P,2d 9(Alaska 1979) in which at p. five the court held that a payment of benefits amounts to an award for purposes of application of 
AS 23.30.155.

The employee contends the services of his counsel were instrumental in obtaining the employer’s relinquishment of its initial claim that none of the employee conditions were compensable.  Eventually, the employer accepted the compensability of the employee’s stroke and deep vein thrombosis claims.  The employee maintains that acceptance of these claims and litigation of the remaining matter resulted in the employee receiving substantial medical benefits in an expeditious manner.  Essentially, all benefits were paid and an overpayment, if any, was resolved with no consequences to the employee. The employee received $40,000 in lump sum benefits.  The employee estimates the value of the medical obtained in this case to be $200,000.00.  The value of the benefits received were over $500,000.00. The employee urges the Board to take into consideration the contingent nature of the work in representing employees in workers’ compensation cases to assure the availability of competent counsel.    The employee requests that the Board order the employer file a compensation report to itemize all medical benefits the employer has paid associated with the deep vein thrombosis condition and the bleeding ulcer.


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. ATTORNEY FEES AND COSTS

Under AS 23.30.260, if an attorney representing a workers’ compensation claimant receives a fee that is not approved by the Board or the Court, the attorney is guilty of a misdemeanor.  Further, the statute provides that upon conviction, the attorney may be punished through a fine of up to $1,000.00 or imprisonment for up to a year, or both.  

AS 23.30.145 states, in pertinent part:

(a)  Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less then 25 percent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 percent of all sums in excess of $1,000 of compensation.  When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . .

(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

The employee is seeking actual attorney fees under AS 23.30.145(b). The Alaska Supreme Court noted in Williams v. Abood
 as follows: 

We have held that awards of attorney's fees under AS 23.30.145 "should be fully compensatory and reasonable, in order that injured workers have competent counsel available to them."  However, this does not mean that an attorney representing an injured employee in front of the board automatically gets full, actual fees.  We held in Bouse v. Fireman's Fund Insurance Co. that an employee is entitled to "full reasonable attorney's fees for services performed with respect to issues on which the worker prevails." (Footnote omitted) 

8 AAC 45.180 is also applicable to the employee’s claim to attorney fees and costs.  It states in relevant part as follows:

(a) This section does not apply to fees incurred in appellate proceedings. 

(b) A fee under AS 23.30.145 (a) will only be awarded to an attorney licensed to practice law in this or another state. An attorney seeking a fee from an employer for services performed on behalf of an applicant must apply to the board for approval of the fee; the attorney may submit an application for adjustment of claim or a petition. An attorney requesting a fee in excess of the statutory minimum in AS 23.30.145 (a) must (1) file an affidavit itemizing the hours expended, as well as the extent and character of the work performed, and (2) if a hearing is scheduled, file the affidavit at least three working days before the hearing on the claim for which the services were rendered; at the hearing, the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the affidavit was filed. If the request and affidavit are not in accordance with this subsection, the board will deny the request for a fee in excess of the statutory minimum fee, and will award the minimum statutory fee. . . .

 (d) The board will award a fee under AS 23.30.145 (b) only to an attorney licensed to practice law under the laws of this or another state. 

(1) A request for a fee under AS 23.30.145 (b) must be verified by an affidavit itemizing the hours expended as well as the extent and character of the work performed, and, if a hearing is scheduled, must be filed at least three working days before the hearing on the claim for which the services were rendered; at hearing the attorney may supplement the affidavit by testifying about the hours expended and the extent and character of the work performed after the filing of the affidavit. Failure by the attorney to file the request and affidavit in accordance with this paragraph is considered a waiver of the attorney's right to recover a reasonable fee in excess of the statutory minimum fee under AS 23.30.145 (a), if AS 23.30.145 (a) is applicable to the claim, unless the board determines that good cause exists to excuse the failure to comply with this section. 

(2) In awarding a reasonable fee under AS 23.30.145 (b) the board will award a fee reasonably commensurate with the actual work performed and will consider the attorney's affidavit filed under (1) of this subsection, the nature, length, and complexity of the services performed, the benefits resulting to the compensation beneficiaries from the services, and the amount of benefits involved. . . .

 (f) The board will award an applicant the necessary and reasonable costs relating to the preparation and presentation of the issues upon which the applicant prevailed at the hearing on the claim. The applicant must file a statement listing each cost claimed, and must file an affidavit stating that the costs are correct and that the costs were incurred in connection with the claim. The following costs will, in the board's discretion, be awarded to an applicant: 

(1) costs incurred in making a witness available for cross-examination; 

(2) court reporter fees and costs of obtaining deposition transcripts; 

(3) costs of obtaining medical reports; 

(4) costs of taking the deposition of a medical expert, provided all parties to the deposition have the opportunity to obtain and review the medical records before scheduling the deposition; 

(5) travel costs incurred by an employee in attending a deposition prompted by a Smallwood objection; 

(6) costs for telephonic participation in a hearing; 

(7) costs incurred in securing the services and testimony, if necessary, of vocational rehabilitation experts; 

(8) costs incurred in obtaining the in-person testimony of physicians at a scheduled hearing; 

(9) expert witness fees, if the board finds the expert's testimony to be relevant to the claim; 

(10) long-distance telephone calls, if the board finds the call to be relevant to the claim; 

(11) the costs of a licensed investigator, if the board finds the investigator's services to be relevant and necessary; 

(12) reasonable costs incurred in serving subpoenas issued by the board, if the board finds the subpoenas to be necessary; 

(13) reasonable travel costs incurred by an applicant to attend a hearing, if the board finds that the applicant's attendance is necessary; 

(14) fees for the services of a paralegal or law clerk, but only if the paralegal or law clerk 

(A) is employed by an attorney licensed in this or another state; 

(B) performed the work under the supervision of a licensed attorney; 

(C) performed work that is not clerical in nature; 

(D) files an affidavit itemizing the services performed and the time spent in performing each service; and 

(E) does not duplicate work for which an attorney's fee was awarded; 

(15) duplication fees at 10 cents per page, unless justification warranting awarding a higher fee is presented; 

(16) government sales taxes on legal services; 

(17) other costs as determined by the board. . . 

The Board’s regulation, 8 AAC 45.180(d), requires a fee awarded under AS 23.30.145(b) be reasonably commensurate with the work performed.  It also requires that the Board consider the nature, length and complexity of the services performed, as well as the amount of benefits involved.  In our awards, the Board attempts to recognize the experience and skills exercised on behalf of injured workers, and to compensate the attorneys accordingly.

Further, the award of attorney fees and costs must reflect the contingent nature of workers’ compensation proceedings. 

As we have noted, the objective of awarding attorney's fees in compensation cases is to ensure that competent counsel are available to represent injured workers.  Wien Air Alaska v. Arant, 592 P.2d at 365-66.  This objective would not be furthered by a system in which claimants' counsel could receive nothing more than an hourly fee when they win while receiving nothing at all when they lose.
 

The Alaska Supreme Court, in Bouse v. Firemans’ Fund,
 has recognized that it is appropriate to award less than a full fee when a claimant prevails on only some of the issues in the case.  

Based on our review of the record, we find the employee’s attorney has successfully obtained  benefits for the employee.  Further, we find the insurer agrees that the employee is entitled to a reasonable attorney fee. However, the insurer and employee dispute what is reasonable under the facts of this case.  The Board concludes we may award attorney's fees under subsection 
AS 23.30.145(b).  
We find the insurer vigorously disputed the compensability of the claim.    The Board finds the employer was not paying benefits for the employee’s conditions prior to employee’s counsel’s entry into the case.  The Board finds Mr. Croft’s involvement in this case substantially assisted in the recovery of benefits for the employee, in addition to withdrawal of the insurer’s challenge to the compensability of deep vein thrombosis and the bleeding ulcer. The Board finds that the employee initially challenged the compensability of all aspects of the claim but then relinquished its challenge to two of the theories involved in the case, i.e. the stroke and the deep vein thrombosis. Subsequently, only one major issue remained, i.e. the relationship between the employee’s stroke and the physical therapy she received several days prior to the stroke.  An SIME was requested on the work relatedness of the stroke and the employer opposed the SIME.  The Board subsequently authorized the SIME which did not show that the stroke was caused by physical therapy the employee received prior to the stroke.  The employee failed to prevail on this portion of the claim.  However, based on the opinion of the employee’s chiropractor, the Board does not share the view of the employer and does not find that pursuit of this theory was frivolous.  The Board finds that the employee had a close treating relationship with Dr. Clifton and relied upon his opinion in pursuit of workers’ compensation benefits for her stroke.

Notwithstanding failure to establish the work relatedness of the stroke, the employee’s counsel obtained other valuable benefits for the employee including resolving a claimed overpayment of approximately $21,027.00 asserted by the employer and a successful conclusion to this case through mediation.  The Board finds Mr. Croft’s representation of the employee was instrumental in the settlement reached by the parties which includes a lump sum payment for the employee.  Additionally, the Board finds the expeditious resolution of this matter to be a very valuable  benefit to the employee.  We find Mr. Croft was a strong and effective advocate for his client.    The employee has expeditiously received substantial medical benefits totaling at least $200.000.00.  

We find that the only issue decided by the Board in this case was the need for a SIME.  The Board finds Mr. Croft’s presentation to be of great assistance to the Board.  Further, we find the SIME ultimately led to successful resolution of the remaining disputed issues in this matter.  Accordingly, the Board concludes the employee is entitled to receive payment of attorney fees, as well as the costs for obtaining the benefits.
  

The Board has examined the entire record for this case, including all affidavits and supplemental affidavits of attorney fees.  We find the employee’s itemized costs are reasonable.  We find the use of paralegal time to review medical records, which were voluminous in this case, to be reasonable, and that such a service could not be provided by clerical personnel.  

The Board finds the $525.00 costs associated with consultation with Ilona Bessenyey, a social security attorney, to be reasonable in this case.  The Board also finds the costs associated with conferring with Dr. Clifton to be reasonable.  The Board does not find costs associated with the $30.00 in faxes to be reasonable.

We find the majority of the other costs claimed by the employee to be reasonable and necessary and awardable under 8 AAC 45.180(f) with the exception of the $30.00 cost for facsimiles, which are considered an office overhead expense and have not been allowed.
  We will not award this cost.  

We conclude that an award of actual attorney fees and costs under AS 23.30.145(b) is appropriate in the instant matter. However, we recognize the employer’s argument that the employee is entitled to nothing more than statutory fees.  Further, we acknowledge and share the employee’s concern that the record is not complete with regard to medical benefits paid on the employee’s behalf.

Under AS 23.30.145(b), we find the employee is entitled to actual attorney fees for those issues on which she prevailed.  We find the employee was not successful in her prosecution of benefits for her stroke claim.  The Board shall deduct $5,000.00 to reflect time spent on the unsuccessful stroke claim.  Further, the Board shall retain jurisdiction over this issue.  We shall order the employer to submit evidence regarding all benefits paid on behalf of the employee, to include all medical benefits paid for the employee’s bleeding ulcer and DVT.  If the Board finds the employer frivolously failed to disclose all benefits paid, we shall readdress and recalculate the reasonable attorney fees in this case under AS 23.30.135.

II.  PENALTY ON ATTORNEY FEES

AS 23.30.155 provides in part:

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it. This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment. 

(f) If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 25 percent of it, which shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award is had as provided in AS 23.30.125 and an interlocutory injunction staying payments is allowed by the court. . . .

Board concludes that these provisions apply only where there has been an award by the Board and the employer fails to pay thereafter.  In this case, the employee cites State v. Brown for the proposition that payment of benefits constitutes an award.  Based upon the Alaska Supreme Court’s ruling in Brown v. State,
 we find the employer’s ultimate acceptance of the employee’s claim for benefits related to her bleeding ulcer and DVT and the employer’s payment of compensation therefore can be fairly construed as an award as benefits were merited and were paid.

AS 23.30.155 requires the employer to either pay what it owes or controvert.  The employer paid the employee approximately $21,000.00 in TTD in the fall of 2006, retroactive to January 2006, and continuing to March 2007 when TTD ended. We find the employer  paid attorney fees of $1,964.54 to the employee but nothing more.  The employee maintains that under these circumstances, the employer is required to controvert attorney fees and the employer did not.  Under the Brown case, the Board finds that the payment of compensation in the form of TTD allows the application of AS 23.30.155  and constitutes the equivalent of an award.  Under these circumstances, the Board finds that subsection (f) of AS 23.33.155 is applicable and the Board concludes that a penalty is due in this case.

The Board finds merit in the employee’s argument that a penalty is appropriate in the instant matter.  We find the employee’s attorney was instrumental in the employer’s ultimate payment of TTD and medical benefits after the employer’s April 19, 2006 controversion.  In reliance upon Brown, we find the Alaska Supreme Court’s ruling that the employer’s ultimate acceptance and payment constitutes an award and conclude penalties are due.  

The Board finds a penalty is due on the amount of statutory fees that should have been paid for benefits received by the employee above and beyond those benefits for which attorney fees of $1,964.54 were paid.  The Board finds this amount does not include the lump sum paid under the terms of the mediated agreement.

III. REQUEST FOR BOARD ORDER OF ITEMIZED MEDICAL COSTS

The employee requests that the Board order the employer to submit an itemized list of medical costs associated with the deep vein thrombosis treatment and the bleeding ulcer treatment.   The Board finds that this information is essential for the employee to properly make a determination as to the level of the claim for attorney fees.  Under these circumstances, the Board will order the employer to submit a complete itemization of medical expenses associated with the employee’s treatment for deep vein thrombosis and the bleeding ulcer in order to be clear that the amount of attorney fees is correct.        







ORDER
1.  The employer shall pay the employee $34,710.00 in attorney fees and costs
 pursuant to 
AS 23.30.145.

2. The Board finds that pursuant to AS 23.30.155, a penalty is due in this case for failure to timely controvert attorney fees associated with payment of additional benefits to the employee.

3. The Board orders the employer to submit medical expenses it paid for the employee’s deep vein thrombosis and bleeding ulcer.  This documentation shall be submitted to the Board and the employee within 14 days of the date of this order.  The Board will retain jurisdiction over this matter.

Dated at Anchorage, Alaska on July 19, 2007.





ALASKA WORKERS' COMPENSATION BOARD






Rosemary Foster,  Designated Chair






Robert C. Weel, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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� March 11, 2004 Barber report.


� March 22, 2004 Johnston report.


� December 20, 2006 hearing tape.


�  See AS 23.30.095(e) and (k); February 16, 2005 Bell and Schilperoort report.


� Id., at 11-12.


� August 31, 2005 workers’ compensation claim.


� August 14, 2006 Salomon report at 6.


� December 4, 2006 Clifton letter.  


� November 20, 2006 Johnston letter.


� June 13, 2007 Doyon’s Hearing Brief in Support of Award of Statutory Minimum Attorney Fees at 1.


� 53 P.3d 134,147 (Alaska 2002).


� 932 P.2d 222, 242 (Alaska 1997).


� Adamson v. University of Alaska, 810 P.2d 886 (Alaska 1991).


� June 13, 2007 Doyon’s Hearing Brief in Support of Award of Statutory Minimum Attorney Fees at 5.


� June 21, 2005 Livsey letter and November 26, 2006  hearing transcript.


� June 13, 2007 Doyon’s Hearing Brief in Support of Award of Statutory Minimum Attorney at 8.


� Id., at 12.


� Id., at 13.


� Id., at 14.


� Id.


� June 8, 2007 Hearing Brief on the Issue of Attorney Fees at 1.


� June 13, 2007 hearing tape.


� June 8, 2007 Supplemental Affidavit of Fees at 10.  This is for services rendered from November 28, 2005 to June 8, 2007.  On June 15, 2007, the employer submitted a supplemental affidavit of fees claiming a total of $57,666.86 based on additional costs of $525.00 for consultation with a social security attorney Ilona Bessenyey, and $210.000 in paralegal expenses and 5.00 hours in attorney time for a total additional attorney fee expense of $1,500.00. June 15, 2007 supplemental affidavit of fees at 2. 


� June 8, 2007 Hearing Brief on the Issue of Attorney Fees at 3.


� Id., at 11.


� Abood cited above.


� See, Wise Mechanical Contractors v. Bignell, 718 P.2d 971,974 (Alaska 1986); and Gertlar v. H & H Contractors, Inc., AWCB Decision No. 97-0105.


� Bignell, at 975.


� Bouse, cited above.


� AS 12.30.145, 8 AAC 45.180


� Waldrop v. Columbia Ward Fisheries, AWCB Decision No. 97-0197-0181 (August 27, 1997); Leask v. Sears Roebuck & Co., AWCB Decision No. 02-103 (June 6, 2002); Thoeni v. Consumer Electronic Services, AWCB Decision No. 03-0028 (February 10, 2003).


� See, Waldrop v. Columbia Ward Fisheries, AWCB Decision No. 97-0197-0181 (August 27, 1997); Leask v. Sears Roebuck & Co., AWCB Decision No. 02-103 (June 6, 2002); Thoeni v. Consumer Electronic Services, AWCB Decision No. 03-0028 (February 10, 2003).


� 600 P.2d 9 (Alaska 1979).


� This amount reflects the deduction of $30.00 in fax costs.
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