MARITZA M. MORROBEL  v. MAT-SU SERVICES FOR CHILDREN & ADULTS, INC.

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

        P.O. Box 115512
Juneau, Alaska 99811-5512

	MARITZA M. MORROBEL, 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

MAT-SU SERVICES FOR 

CHILDREN & ADULTS, INC.,

                                                  Employer,

                                                   and 

AMERICAN HOME ASSURANCE CO.,

                                                  Insurer,

                                                     Defendants.
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	FINAL DECISION AND ORDER

AWCB Case No.  200201181
AWCB Decision No.  07-0213

Filed with AWCB Anchorage, Alaska

on July 24, 2007


We heard the employee’s claim for medical benefits in Anchorage, Alaska on July 10, 2007.  The employee represented herself and attorney Colby Smith represented the employer and insurer (“employer”).  We closed the record at the conclusion of the hearing on July 10, 2007.

ISSUES
1.
Is the employee entitled to payment of additional medical benefits, under AS 23.30.095(a)?

2.
Is the employee’s claim to additional benefits barred under AS 23.30.015(h)?

3.
Is the employer entitled to credit against additional benefits under AS 23.30.015(g)?

CASE HISTORY AND SUMMARY OF THE EVIDENCE
The employee was injured in an automobile accident while working as a supported living provider for the employer on January 21, 2002.
  She reported suffering right shoulder pains, headaches and dizziness, and internal bleeding.
  Richard Strohmeyer, M.D., performed anarthroscopic repair of the employee’s supraspinatus tendon and acromioplasty on May 2, 2002.  Because of a recurrent tear, Dr. Strohmeyer again repaired the shoulder on September 26, 2002.  As a result of persistent symptoms, Dr. Strohmeyer ordered an MRI, which revealed a disc protrusion at C5-6 on June 4, 2004.  Dr. Strohmeyer eventually diagnosed right carpal tunnel syndrome, attributed to her work injury.  

The employer accepted liability for the employee’s injuries, and provided temporary total disability (“TTD”) benefits, permanent partial impairment (“PPI”) benefits, some reemployment benefits, and medical benefits.
  The documentary record of the employee’s file is extensive.  We here cite only those elements of the record necessary for resolving the narrow issues of this case.

The employee retained an attorney to pursue a third-party claim against the driver of the other vehicle involved in the accident.  This attorney did not file an entry of appearance in the employee’s workers’ compensation case, and did not represent her in the workers’ compensation claim.  

The employee’s attorney contacted the employer’s adjuster in a letter dated August 26, 2002, giving notice of the third party suit, and requested permission to settle that case with State Farm Insurance for the policy limit of $100,000.00.
  The employer’s adjuster responded on December 10, 2002, indicating it had a total lien of $37,223.47 as of November 22, 2002.  The adjuster wrote her consent to the settlement of the third party case, but indicated the employee should contact the employer for an updated lien before settling the case.
 

The employee’s attorney wrote the employer’s attorney on May 29, 2003, requesting a breakdown of the asserted lien into medical, indemnity, administrative costs, and Second Injury Fund payments.
  The employee’s attorney asserted that the administrative and SIF costs were not reimbursable under AS 23.30.015.
  The employer’s attorney sent the employee several letters, noting the increasing totals
 of the employer’s liens, by March 1, 2004 totaling $70,683.42.

The employee’s attorney wrote to the employer’s attorney, noting a number of apparent disputes regarding the lien, including the amount of attorney fees, and reiterating that $39,181.64 was being held in his trust account for the lien.
  The employee’s attorney proposed settling those disputes.
  Appended to this letter was a Statement of Disbursement, dated July 24, 2003, indicating the third party settlement had totaled $117,890.75, which had been disbursed as $39,296.91 in attorney fees, $45,000.00 in trust for the lien, $33,293.84 to the employee, and various costs.
  On November 14, 2003, he disbursed an additional $5,818.00 to the employee, retaining $39,181.64 in trust for the lien.
  The employee also received $33,293.84 from National Indemnity Insurance Co. for uninsured / underinsured motorist coverage.
 

The parties’ dispute persisted.  On June 30, 2004, the employee’s attorney tendered a check for $39,181.64 from his trust account to the employer for the lien.
  In his June 30, 2004 letter, he noted that the amount of the lien is normally worked out between the parties before a third party case is settled, but this had been a “Rule 68” offer, which had to be accepted within 10 days.

The parties’ disputed the amount of the employer’s share of attorney fees (and certain other costs) to deduct from the lien, pursuant to Stone v. Fluid Air
 and Cooper v. Argonaut.
  In an Accounting to Workers’ Compensation Board, dated January 18, 2005, the employee’s attorney calculated the lien, minus the employer’s share of attorney fees and certain costs, should be $46,265.39.
  Subtracting the lien amount already paid, he indicated the employer would have a credit against the employee’s future benefits, totaling $7,083.75.

The employee, representing herself in the workers’ compensation case, filed a Workers’ Compensation Claim, dated November 18, 2006, claiming additional TTD benefits.  The employer filed an Answer and a Controversion Notice, both dated December 12, 2006, asserting the employee’s claim should be dismissed under AS 23.30.015(h) for settling the third party lawsuit without the employer’s consent.  It also asserted that the employer has approximately $7000.00 credit under AS 23.30.015(h), based on the third party settlement.  

In a Prehearing Conference on December 28, 2006, the employee’s claim was amended to be a request for additional medical benefits, totaling $3,717.00.
  The employee filed a letter dated April 5, 2006, delineating $3,717.00 in medical bills which she claimed to have paid out-of-pocket.
  The employee’s amended claim was set for a hearing on July 10, 2007.

In the hearing, the employee testified she believed her third party settlement left her with, roughly, an additional $7,000.00 in possible medical benefits from the employer. She argued she paid the $3,717.00 in medical bills out-of-pocket, for treatment related to her work injury, and those benefits should be awarded to her, under AS 23.30.095(a).  

In the employer’s brief, and at the hearing, the employer argued the employee has not fully repaid its lien under AS 23.30.015, and it has approximately a $7,000.00
 credit against any future benefits to which the employee may become entitled.  In its brief, the employer argued its adjuster, Cynthia Layton, did not specifically grant permission to settle the third party case in her letter to the employee’s attorney on December 10, 2002.  As a consequence, it argued the employee’s claim should be barred under AS 23.30.015(h).  In the hearing, the employer argued it did not grant permission for the employee to disburse the third party settlement funds, that this effectively impeded the employer’s recovery, and that her claim should be dismissed.
 


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.015, provides, in part:

(a) If on account of disability or death for which compensation is payable under this chapter the person entitled to the compensation believes that a third person other than the employer or a fellow employee is liable for damages, the person need not elect whether to receive compensation or to recover damages from the third person. 

. . . .
(e) An amount recovered by the employer under an assignment, whether by action or compromise, shall be distributed as follows: 

(1) the employer shall retain an amount equal to 

(A) the expenses incurred by the employer with respect to the action or compromise, including a reasonable attorney fee determined by the board; 

(B) the cost of all benefits actually furnished by the employer under this

chapter; 

(C) all amounts paid as compensation and second-injury fund payments, and, if the employer is self-insured or uninsured, all service fees paid under AS 23.05.067; 

(D) the present value of all amounts payable later as compensation, computed from a schedule prepared by the board; and the present value of the cost of all benefits to be furnished later under AS 23.30.095 as estimated by the board; the amounts so computed and estimated to be retained by the employer as a trust fund to pay compensation and the cost of benefits as they become due and to pay any finally remaining excess sum to the person entitled to compensation or to the representative; and 

(2) the employer shall pay any excess to the person entitled to compensation or to the representative of that person. 

(f) Even if an employee, the employee's representative, or the employer brings an action or settles a claim against the third person, the employer shall pay the benefits and compensation required by this chapter. 

(g) If the employee or the employee's representative recovers damages from the third person, the employee or representative shall promptly pay to the employer the total amounts paid by the employer under (e)(1)(A) - (C) of this section insofar as the recovery is sufficient after deducting all litigation costs and expenses.  Any excess recovery by the employee or representative shall be credited against any amount payable by the employer thereafter.  If the employer is allocated a percentage of fault under AS 09.17.080, the amount due the employer under this subsection shall be reduced by an amount equal to the employer's equitable share of damages assessed under AS 09.17.080(c). 

(h) If compromise with a third person is made by the person entitled to compensation or the representative of that person of an amount less than the compensation to which the person or representative would be entitled, the employer is liable for compensation stated in (f) of this section only if the compromise is made with the employer's written approval. . . . .
In Forest v. Safeway Stores, Inc.,
 the Alaska Supreme Court held that the workers’ compensation carrier is entitled to a credit when a third party may be liable to pay damages for an employee’s injury.  This case involved an employee who suffered a work-related back injury which was then later aggravated by surgery performed by a physician.  The Court stated:

The clear purpose of this section is to allow employees to seek damages from third-party tortfeasors without jeopardizing their compensation while, at the same time, allowing employers to share in damage awards up to the limit of their exposure under workers’ compensation law….

The Court noted that statutes which cause forfeiture are not favored by the courts, and will be narrowly construed.
  The Court held that the employer’s interest in reimbursement in that case extended only to the possible aggravation of the injury, and not to the entirety of the employee’s entitlement, the legislative intent being restorative, not to grant a windfall to the employer or insurer.
 

In Larson v. Litwin Corp. et al.,
 we found that the purpose of AS 23.30.015(h) is to assure that the employer’s third‑person reimbursement rights are protected against imprudent settlement by an employee.  The Board found this is consistent with the general principle that the employer "needs to be protected from improvident dispositions of third‑party rights by employees.”
  We concluded  that AS 23.30.015(h) should be interpreted to apply whether or not compensation payments had been paid or awarded.
  

In Okpealuk v. Nana Regional Corporation,
 instead of pursuing his third party claim, the employee chose to agree to a dismissal with prejudice in return for which the third-party agreed to absorb its legal fees and costs.  We concluded the employee compromised the third-person lawsuit without the employer's consent and that the employee's decision to dismiss the lawsuit with prejudice affected the employer’s right to pursue legal action against the possible third-person tortfeasor.  Further, we found AS 23.30.015(h) makes no distinction between the compromise of claims that were or were not plead in a complaint. Because AS 23.30.015(h) specifically states that if the employee settles with a third-party without the employer's consent for "an amount less than that to which the [employee] would be entitled," we found the employer in that case was not liable for the claimed compensation benefits.  

In the instant matter, we find the employer gave the employee written authority to settle her third party claim in its letter dated December 10, 2002.  We find that the employee had a very restrictive window of time in which to accept the settlement, and that she received the maximum payable under the insurance policy.  We find the amount for which the employee settled exceeded the employer’s lien under AS 23.30.015(g).  We find the employee initially set aside more of the settlement to cover the lien than the lien totaled.  Although the eventual disbursement long after the settlement did not adequately cover the lien, this disbursement was influenced by a number of disputes between the parties.  We find the parties engaged in these disputes in good faith.  

In accord with the Court’s guidance in Forest, we will interpret AS 23.30.015 to allow the employer to share in the damage award up to the limit of its exposure, and read the forfeiture provisions of that statute narrowly.  We find the employer’s letter of December 10, 2002 was adequate written permission to seek the maximum insurance payout.
  Although getting a slightly updated amount of the lien may have been useful to the parties, it would not have increased the amount of the settlement.  In accord with the Court’s rationale in Forest, we find the employee did not settle for less than the compensation benefits to which she was entitled, and we find that she had written permission for pursuing the settlement amount.  We conclude that her general entitlement to workers’ compensation benefits is not barred by AS 23.30.015(h).

Nevertheless, in accord with Forest, we find the employer is entitled to recover from the third party settlement up to the amount of its exposure from payment of workers’ compensation benefits, minus the employer’s share of attorney fees and various costs.  Based on the limited evidence available in the record, especially the January 18, 2005 accounting by the employee’s third party attorney, we find the employer has a $7,083.75 credit under AS 23.30.015(g) against additional benefits to which the employee may be otherwise entitled under the Alaska Workers’ Compensation Act.  Here, the employee claims an additional $3,717.00 in medical benefits.  We find this amount is less that the employer’s outstanding credit under AS 23.30.015(g).  We conclude the employee’s claim must be denied.
 

ORDER

The employee’s claim for $3,717.00 in additional medical benefits is denied, under AS 23.30.015(g), in accord with the terms of this decision.

Dated at Anchorage, Alaska on July    , 2007.





ALASKA WORKERS' COMPENSATION BOARD
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William Walters,  Designated Chairman
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Raymond S. Bridges,  Member







____________________________                                  






Janet L. Waldron,  Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of MARITZA M. MORROBEL employee / applicant v. MAT-SU SERVICES FOR CHILDREN & ADULTS, INC., employer; AMERICAN HOME ASSURANCE CO., insurer / defendants; Case No. 200201181; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on July 24, 2007.

Administrative Supervisor, Gail A. Rucker
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� Report of Occupational Injury or Illness, dated January 28, 2002.


� Id.


� Compensation Report, August 15, 2003.


� Attorney Sims letter to adjuster Estelle Tokash, August 26, 2002.


� Adjuster Cynthia Layton letter to attorney Sims, dated December 10, 2002.


� Attorney Sims letter to Colby Smith, Esq., dated May 29, 2003


� Id.


� Without deduction for attorney fees or costs.


� Attorney Colby letters to attorney Sims, dated July 15, 2003; January 13, 2004; March 1, 2004.


� Attorney Sims letter to attorney Smith, dated April 27, 2004.


� Id.


� Statement of Disbursement, dated July 24, 2003.


� Check #2396 from attorney Sims trust account, dated November 13, 2003.


� Check #2346 from attorney Sims trust account, dated July 24, 2003.


� Attorney Sims letter to attorney Smith, dated June 30, 2004.


� Id.


� 990 P.2d 621 (Alaska 1999).


� 556 P.2d 525 (Alaska 1976).


� Accounting to Workers’ Compensation Board, dated January 18, 2005.


� Id.


� Prehearing Conference Summary, December 28, 2006.


� Employee letter to To Whom It May Concern, dated April 5, 2006.


� In the hearing, the employer noted that its calculation of the total lien was a few hundred dollars higher than that of the employee’s third party attorney, but that attorney’s calculations would be accepted for the limited purposes of this hearing.


� Citing Villasin v. Huntley USA, AWCB Decision No. 06-0246 (September 6, 2006).


� 830 P.2d 778 (Alaska 1992).


� Id., at 782.


� Id. at 782, fn 10.


� Id. at 782.


� AWCB Decision No. 87�0036 (February 2, 1987).  


� Id., citing 2A A. Larson, The Law of Workmen’s Compensation, Sec. 74.17, p. 14�406 (1988).  See also Okpealuk v. Nana Regional Corporation, AWCB Decision No. 88-0279 (October 27, 1988); Rainwater v. Pingo, Corp., AWCB Decision No. 88-0368 (December 23, 1988); Blanas v. Kimco, et al., AWCB Decision No. 97-0169 (July 28, 1997).


� Larson, AWCB Decision No.87-0036 at 13.


� AWCB Decision No. 88-0279 (October 27, 1998).


� We note that neither party offered any evidence that additional recovery was possible in that case.


� Based on our finding that the employer has a $7,083.75 credit against possible additional benefits for the employee, we will not address the work-relatedness of the employee’s medical treatment related to these bills, at this time.  Nevertheless, if the employee’s total claimed additional benefits should exceed $7,083.75, we retain jurisdiction to consider the compensability of benefits in excess of the credit amount. 
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