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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512

           Juneau, Alaska 99811-5512


	KAYE E. DAVIS, 

                               Employee, 

                                     Applicant,

                                                   v. 

VILLAGE INN RESTAURANT,

 SPENARDS INN, INC., 

                                     Employer,

And

LIBERTY NORTHWEST,

And

SHELLY VENDETTI and

VENDETTI’S, INC.,

                    Uninsured Employer,

And

STATE OF ALASKA, WORKERS’

COMPENSATION GUARANTY

FUND,

                                           Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	     FINAL DECISION AND ORDER

     AWCB Case No.  200322236
     AWCB Decision No. 07-0218

     Filed with AWCB Anchorage, Alaska 

     on July 26, 2007.


On May 1, 2007, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s claim for benefits related to bilateral de Quervin tenosynovitis and for additional permanent partial impairment (“PPI”) payments related to carpal tunnel releases.  Attorney Tim MacMillan represented the employee.   Attorney Constance Livsey represented the employer, Village Inn, and insurer, Liberty Northwest Insurance Company  (“Village Inn”).  Attorney William Erwin represented the employer Vendetti’s, Inc. and Shelly Vendetti, owner (“Vendetti’s”). The record closed at the conclusion of the hearing.  On its own motion, the Board reopened the record for receipt of answers to questions posed in its June 4, 2007 letter to the parties.  The response of the employee was received by the Board on June 14, 2007 and included in the record.  The response of the Village Inn was received June 19, 2007 and included in the record.  No response was received from Vendetti’s.  Upon receipt of the responses, the record closed after all members had an opportunity to discuss the parties’ submissions.  The record closed when the Board next met on July 10, 2007.   


ISSUES
1.  Which employer, if any, is responsible, pursuant to AS 23.30.120 and AS 23.30.155, for the employee’s right de Quervin tenosynovitis?

2. Which employer, if any, is responsible, pursuant to AS 23.30.120 and AS 23.30.155, for the employee’s left de Quervin tenosynovitis?

3. Shall the employee’s PPI rating be reduced for non-work related conditions pursuant to 
AS 23.30.190? 

4. Is the employee entitled to reemployment benefits pursuant to AS 23.30.041?

5. Is the employee precluded from recovery against Vendetti’s pursuant to AS 23.30.022?

6. Are the employers Vendetti’s and Village Inn  responsible for penalties for late paid benefits pursuant to AS 23.30.155?

7. Are the employers Village Inn and Vendetti’s responsible for payment of interest on late paid benefits pursuant to 8 AAC 45.142?

8. Is the Workers’ Compensation Benefits Guaranty Fund (“WCBGF”) responsible for employee’s benefits attributable to Vendetti’s?

9. Should Village Inn and/or Vendetti’s pay attorney fees and costs pursuant to AS 23.30.155 and AS 23.30.145?


SUMMARY OF THE EVIDENCE
This case involves a determination as to which employer is responsible for the employee’s hand and arm conditions.  These conditions involve two separate injuries, the first being bilateral carpal tunnel syndrome and the second being de Quervain tenosynovitis.
 The employee has undergone surgeries for both conditions and was medically stable at the time of the hearing.  The employee worked for Village Inn as a waitress from March 18, 2003 to June 24, 2004.  Thereafter, she worked as a house cleaner for Vendetti’s, a housecleaning business, from January 15, 2005 until she was taken off work by her doctor on June 13, 2005.
     At the May 1, 2007 hearing, the employer Vendetti’s accepted responsibility for the left de Quervain condition.  Given Vendetti’s acceptance of responsibility for the left de Quervain condition, the remaining issues at hearing concern which employer is responsible for the employee’s right de Quervain tenosynovitis and whether the employee’s six percent PPI rating was properly reduced to two percent based on non-work related factors. Also at issue is a potential claim against the WCBGF pursuant to AS 23.30.082.  The Fund has been served with notices of prehearing conferences in this matter and with notice of the hearing and has failed to appear.  

I.  HISTORY OF THE CLAIM

At the time of the May 1, 2007 hearing, the employee was 38 years of age.  In February 2003, she became pregnant.  On March 18, 2003, she began working for Village Inn as a waitress.  By June 2003, the employee began experiencing symptoms of her right thumb locking.  She informed her supervisor of the condition.
  She experienced problems with her hands.  Her treating physician, John Dekeyser, M.D., recommended she wait until after her pregnancy to seek out an orthopedic physician for further care of her hands.
  The employee had her baby on August 21, 2003.  Thereafter, because her symptoms persisted, Dr. Dekeyser referred her to orthopedist Sean Taylor, M.D., on October 3, 2003.  He diagnosed her with bilateral carpal tunnel syndrome and de Quervain tenosynovitis.  He found her to have a positive Finkelstein’s test, which is a classic indicator for the presence of de Quervain stenosing tenosynovitis.
  On October 14, 2003, nerve conduction studies confirmed the carpal tunnel syndrome.
  Dr. Taylor then referred the employee to Loren Jensen, M.D., for a surgical consultation.
  Dr. Jensen saw the employee and suspected she might have de Quervain tenosynovitis but concluded she was not a surgical candidate.

On February 2, 2004, the employee filed a report of injury with the Board.
  Village Inn accepted the claim and paid temporary total disability (“TTD”) from January 28, 2004 through February 4, 2004, temporary partial disability (“TPD”) from February 5, 2004 through February 25, 2004, TTD from February 26, 2004 through March 26, 2004. TPD from March 27, 2004 through May 6, 2004.  The employee received a two percent lump sum payment of PPI in the amount of $3,540.00 on July 21, 2004.
 

In the meantime, the employee underwent a right carpal tunnel release on January 28, 2004, and a left carpal tunnel release on February 27, 2004.  Both surgeries were performed by Dr. Jensen.  She returned to work but continued to experience pain, swelling and weakness in her right hand. However, the employee was noted to improve while seen by Dr. Jensen who released her to full work with no restrictions on May 6, 2004.   

She saw Susan Klimow, M.D., on June 14, 2004 for a PPI rating.
  Dr. Klimow assigned the employee a six percent rating for the results of the carpal tunnel releases but reduced it by two thirds for other factors.  Dr. Klimow stated:

Right hand parasthesias resolved following right carpal tunnel release with a normal physical exam, but evidence on repeat nerve conduction studies of residual delayed sensory and motor distal latency is given maximal five percent rating of the upper extremity based on page 495.  I believe, however, that her pregnancy should be taken into account and was a factor in her presenting symptoms.  An apportionment is therefore appropriate.  Apportionment represents a distribution of allocation of causation among multifactors that are caused or significantly contribute to the injury or disease and resulting impairment.  The fact may be a preexisting injury, illness or impairment.  Also her initial history reported the initial symptoms occurring during an episode of moving furniture and should be taken into account.  I therefore apportion two thirds of her carpal tunnel syndrome to other factors other than her work related activities as a waitress.

The employee left work at Village Inn on June 24, 2004.  Once she was off work, her right hand symptoms subsided. She began work at Vendetti’s on January 15, 2005.  Although Vendetti’s used “Inc.”, as indicating incorporation status, the employer was no longer a corporation as it had failed to file reports with the state and its corporate status had been dissolved.   Vendetti’s also had no workers’ compensation coverage at the time the employee was hired.  She did not report her hand condition to the employer as she was not asked to do so.  She signed a statement indicating that she had no physical ailment which would keep her from performing work.  She believed she was fully capable of performing work cleaning houses six to eight hours a day.  The symptoms of her right thumb were still present at the time she went to work at Vendetti’s and they continued while she worked for this employer.  Her right thumb would swell by the end of the day but generally resolved overnight.
 By May 2005, the swelling ceased to subside overnight.  On June 13, 2005, Dr. Taylor advised that the employee was experiencing a swelling of her right hand, she had a positive Finkelstein’s test, and an exacerbation of the de Quervain tenosynovitis.  He placed her right thumb in a splint, took her off work and ordered physical therapy.
  Within one month, the symptoms subsided to the same level as before she began working at Vendetti’s.  However, when she used her left hand extensively to compensate for not being able to use her right hand due to the splint, she aggravated her left hand condition.

On July 15, 2005, the employee underwent an occupational therapy evaluation by John deCarlo, OTR.
 She reported swelling in her right hand and pain along the right radial thumb/wrist.  Mr. deCarlo fabricated a thumb spica splint as per Dr. Taylor’s order for the employee’s use.

On August 2, 2005, Nancy Lamson for Liberty Northwest wrote to Dr. Taylor asking several questions about the employee’s condition.  First, she asked whether he believed that the employee’s need for treatment was still related to the work exposure at Village Inn.  Dr. Taylor responded, “yes.”
  Dr. Taylor was asked whether based on the employee’s work at Vendetti’s, which increased her pain and swelling in her right hand and radial thumb and wrist, if the exacerbation was caused by new employment and not employment with Village Inn.  Dr. Taylor responded, “no.”  Finally, Ms. Lamson asked whether there was any treatment recommendation or restrictions due to the exposure at Village Inn.  Dr. Taylor responded, “yes.”  He went on to explain that the employee’s right de Quervain tenosynovitis condition, which was noted in her October 2003 evaluation, was exacerbated and required further treatment.
   

On August 11, 2005, Village Inn controverted TTD, TPD, PPI above two percent and ongoing medical benefits as of June 13, 2005 and continuing.  The rationale stated:

Based on documentation referenced in correspondence from Dr. Taylor and the physical therapist, John deCarlo, Ms. Davis has sustained an exacerbation of her work-related condition and an increase in her symptoms to where she is not able to work and has a need for ongoing treatment.  This exacerbation is due to her employment as a housekeeper with Vendetti’s cleaning. The employer asserted a last injurious exposure defense based on an exacerbation with her new employment.

On September 8, 2005, the employee again saw Dr. Taylor for right hand pain.
  Dr. Taylor noted that the employee had been prescribed hand therapy but had not been able to begin the therapy due to controversion of her benefits.  He noted she continued to have pain in her right thumb.  He noted that:


I would like to point out that the patient is diagnosed with right de Quervain tenosynovitis on her initial evaluation by myself on 10/8/03.  This is a preexisting condition relating to her Workers’ Compensation claim.  She has sustained an exacerbation of this same condition and it is therefore a compensable injury.

On September 16, 2005, the employee saw William S. T. Mayhall, M.D., at the request of Village Inn.
  He diagnosed de Quervain tenosynovitis in the right and left wrist, extensor tendonitis in the right wrist and status post carpal tunnel release.  He concluded that the left wrist extensor tendonitis was probably a new condition but her work at Vendetti’s had caused at least a temporary aggravation of her preexisting de Quervain tenosynovitis and she could not return to work at Village Inn as a waitress or as a housekeeper.
  Dr. Mayhall concluded that the conditions were caused by work at Vendetti’s in part because Dr. Klimow’s examination did not report the existence of de Quervain conditions.

On September 25, 2005, the employee completed a workers’ compensation claim naming the employer as Village Inn.  She stated:


My doctor says my condition is the same condition I have had in 2003 and haven’t had any treatment for it.  Nancy Linley believes it is from my new employer.  She sent me to IME with incomplete medical records.  She only sent over some of my records.  When I saw Dr. Klimow, I told her about the same symptoms I have had at the present time.

On September 26, 2005, Dr. Mayhall filed an addendum to his medical report after reviewing the report of Dr. Klimow.  He stated:


However, at this time I do not see any documented medical evidence of this condition (de Quervain tenosynovitis) was present at the time of the June 14, 2004 closing examination.  Therefore, my assumption is that it was essentially resolved at that time.  Therefore, I believe the most important cause (substantial factor) of Ms. Davis’ current problem would be her new work activities.  Again, it is possible that she has some residual de Quervain tenosynovitis at the time of claim closure in June 2004 and some residual symptoms related to the de Quervain, but this is not picked up on a seemingly thorough examination by Dr. Klimow.

On November 4, 2005, another controversion was filed.  It was based on a possible last injurious exposure defense, Dr. Mayhall’s report and the report of Dr. Klimow,  TTD, TPD, PPI above two percent, reemployment benefits, medical treatment, transportation costs and unfair controversion all were denied effective June 13, 2005.

On November 14, 2005, the employee filed an amended workers’ compensation claim seeking TTD, PPI above two percent, medical and medical transportation costs, penalty, interest, attorney fees and costs and reemployment benefits.

On November 23, 2005, Dr. Mayhall isssued another addendum to his September 16, 2005 report.
  He reviewed additional records and offered no changes to the opinions he rendered in his September 16, 2005 and September 26, 2005 reports.

On November 28, 2005, the employee was seen again by Dr. Taylor.  He noted problems including right carpal tunnel syndrome status post right carpal tunnel release and exacerbation of right de Quervain tenosynovitis.
 

On December 1, 2005, the employee was again seen by John deCarlo, OTR, for an occupational therapy evaluation.
  The employee reported to Mr. deCarlo right hand pain and similar pain on her left hand because of overuse of the left in substitution for the right.
  Mr. deCarlo reported a dramatic reduction in functioning and range of motion.  He recommended occupational therapy three times a week for four weeks.

On December 19, 2005, Village Inn filed another controversion of all benefits effective June 14, 2005 citing a possible last injurious exposure defense, that Vendetti’s was responsible for the employee’s conditions, that the two percent PPI rating was proper, that there was no unfair controversion as the employer relied on fact and law and that no attorney fees or costs are due.

On June 1, 2006, a prehearing conference was conducted.   Although the WCBGF was given notice, no representative from the WCBGF appeared.

On September 6, 2006, the employee underwent a right de Quervin release by Michael McNamera, M.D., and on December 13, 2006, he performed a left release.
  These surgeries were paid for by the employee’s private carrier.

On June 13, 2006, the Board heard a number of issues in connection with the claim.  The Board granted a petition of the employee for a continuance, ordered a Second Independent Medical Evaluation (SIME), and granted the Village Inn petition to join Vendetti’s as a party to the proceeding.

On January 7, 2007, the employee was seen for a SIME by Marvin V. Zwerin, D.O.  He concluded that the right de Quervain tenosynovitis resulted from the employee’s employment with Village Inn as a result of the carpal tunnel syndrome and surgery.  He opined it would be medically stable in June 2007. He opined that the left de Quervain tenosynovitis was due to carpal tunnel syndrome and subsequent employment with Vendetti’s.
  Dr. Zwerin’s report states that all the bilateral CTS is the responsibility of Village Inn and none is related to the employee’s pregnancy.  He indicated 0% of PPI is related to CTS or any prior employment by the employee prior to working at Village Inn, 90% of the right de Quervain is due to employment with Village Inn, 10% of the right de Quervain is related to employment with Vendettis, 90 % of the left de Quervain is related to employment with Vendetti and 10% of left de Quervain is due to employment with Village Inn.

Dr. Zwerin also took issue with Dr. Klimow’s rating.  He felt reducing the employee’s rating for other factors was improper.  He stated:


. . . there was no indication of prior CTS diagnosis or any indication of work impairment preceding her employment at Village Inn and no evidence based medical basis on which to conclude that CTS during pregnancy does not resolve without residuals in the absence of other causes.

Dr Zwerin opined that the typical onset of CTS in pregnancy is late , not in the first trimester.  He also maintains that there is nothing objective to support any claim for CTS in relation to employment prior to Village Inn.
 

On February 13, 2007, a prehearing conference was conducted.  In the prehearing conference summary issued February 14, 2007, the issues were identified as TTD, PPI, medical costs, medical transportation costs, penalty, interest, reemployment benefits and attorney fees and costs.
  On this same date, the employee’s left de Quervain condition was determined to be medically stable.

On April 19, 2007, the employee was seen for a physical capacities evaluation by Joella Beard, M.D.
  Dr. Beard found the employee should be placed with a strength demand level of sedentary capacity with no activities which placed her in a stooping posture or which require frequent lifting.

The Guaranty Fund was given notice of the May 1, 2007 hearing but failed to appear.
  The parties’ representatives have noted the absence of participation of the Guaranty Fund despite receiving notice of the prehearings in this matter as well as the hearing.  The parties expressed concern about the lack of guidance from the Board with regard to how to file a claim against the Guaranty Fund where, as in this case, there is potential exposure for the employee’s claim on the part of the Fund due to Vendetti’s insolvency and lack of assets.

At the May 1, 2007 hearing, the employer Vendetti’s accepted responsibility under the Alaska Workers’ Compensation Act (“Act”) for the employee’s left de Quervain condition.  Additionally, the employee testified regarding her hand conditions. She testified that her right thumb started locking in June 2003, while she was working for Village Inn. She underwent releases for her bilateral carpal tunnel syndrome and was released to return to work.  However, she testified that even after her May 6, 2004 release, her right thumb pain continued to hurt. She also testified that she reported right thumb symptoms associated with de Quervain conditions to Dr. Klimow.  Even after she left Village Inn in June 2004, she testified that her right thumb continued to ache and remain open in a locked position.  In January 2005, she testified that she accepted employment with Vendetti’s, and  her right hand symptoms returned with swelling during the day, but then her hand would return to normal overnight.  Near the end of her employment in May 2005, she testified her right hand would swell, but would not return to normal the following day after being off work.  She had an appointment on June 13, 2005 with Dr. Taylor who diagnosed the de Quervain condition in her right hand.  The employee testified that her right hand was splinted and consequently the left hand then became worse due to overuse.   When the employee ended work at Vendettis,’she testified  her right de Quervain condition along with the left de Quevain condition, returned to pre-employment levels.
      

Shelly Vendetti ttestified on behalf of Vendetti’s, the housecleaning business which hired the employee on January 15, 2005.   She testified she was the owner of Vendetti’s and she interviewed the employee for hire.  Ms. Vendetti testified the employee indicated she was able to work and at the time of hire the employee did not mention her right hand condition.

The employee’s counsel submitted an Affidavit of Attorney Fees seeking $21,300.00 for 85.2 hours expended at the rate of $250.00 per hour in representing the employee in this matter.
  The employee’s counsel also seeks $375.00 in costs.  In a supplemental affidavit of attorney fees and costs, filed June 13, 2006, the employee’s counsel claims an additional 3.5 hours  and an anticipated 3.0 hours in further preparation for the hearing and actual hearing time. Addition costs were $349.20.
 Additional attorney fees were claimed for the response to the Board’s questions.  This amounted to $1,950.00 for attorney time amounting to 7.8 hours and $26.10 for copying costs.
 The total sought is $23,250.00 in attorney fees and $375.30 in litigation costs.
  

The employee maintains that both employers have denied responsibility for de Quervain tenosynovitis until the hearing when Vendetti’s acknowledged responsibility for the left de Quervain condition.  The employee claims she is entitled to an award of attorney fees pursuant to AS 23.30.145(b).  The employee further maintains that with regard to the de Quervain tenosynovitis, the fees and costs should be apportioned equally.  With regard to the reduction in the PPI rating, the employee maintains that the responsibility for this issue lies with Village Inn.  Therefore, the employee maintains that 75 percent of the total attorney fees and costs should be awarded against Village Inn and 25 percent should be awarded against Vendetti’s.

II. POSITIONS OF THE PARTIES

A.  EMPLOYEE

According to the employee, there is not dispute that the de Quervain tenosynovitis is work related.  

The employee contends that Village Inn is responsible for her right thumb condition and Vendetti’s is responsible for her left thumb condition.  The employee further contends that her PPI amount was improperly reduced for her left thumb condition. The reduction from six percent to two percent was based on pregnancy and other prior work activities, and with no prior rating, the employee contends that such a reduction to the rating is improper under the Guides. The employee relies on Dr. Zwerin’s report, which finds that she is not medically stable, that all of the PPI rating for the carpal tunnel is attributable to the work at Village Inn and no reduction should be made for pregnancy or work activities prior to village Inn..   

The employee’s counsel requests specific findings regarding the AS 23.30.022 defenses and the amounts due for the employer Vendetti’s acceptance of responsibility for the left de Quervain condition.  Because the Board did not believe any payments have been made regarding the left de Quervain condition, the Board requested by letter dated May 31, 2007, that Vendetti’s supplement the record to reflect the amounts it believes are due based on the acceptance of the left de Quervain condition and the Board’s rejection of the AS 23.30.022 defense.

B.  VILLAGE INN

Village Inn has accepted and paid for the employee’s bilateral CTS condition.  Village Inn emphasizes that the employee was fully released to return to work on May 6, 2004 with no restrictions and this release to return to work signaled her condition had resolved.  Village Inn views the issues in this case as subject to resolution through application of the last injurious exposure doctrine.  Village Inn contends that Vendetti’s is responsible under the last injurious exposure doctrine because the employee’s condition substantially worsened while the employee was working for Vendetti’s. Village Inn maintains that all benefits paid after June 2005 should have been paid by Vendetti’s or the Guaranty Fund.

C. VENDETTI’S

Vendetti’s contends that the employee’s condition fully resolved when she left Village Inn and her subsequent work caused, at most, a temporary aggravation.  Vendetti’s contends that the employee was not forthcoming about her physical condition and her ability to work when she was interviewed for employment by Ms. Vendetti in January 2005, and that this constitutes a misrepresentation sufficient to defeat her claim for benefits under the Act pursuant to AS 23.30.022. Vendetti’s asserts that the employee signed a statement indicating that she did not have a condition which would preclude her from work when she was hired and that the employee knew when she signed this statement it was false.  Under these circumstances, Vendetti’s maintains that the employer relied on the employee’s false representation and this is a complete defense to responsibility for the claim under AS 23.30.022.  As a fallback position, Vendett’s asserts that it agrees with Dr. Zwerin’s report, which indicates Vendetti’s is only responsible for the left de Quervain condition and its sequelae.
 

III.  POST HEARING BOARD INQUIRY

In reviewing the record for preparation of the Decision and Order in this case, further questions arose regarding the parties’ positions and the state of the record.  By letter dated June 4, 2007, the Board asked the following questions in order to supplement the record:

1.  What are the specific types and amounts of benefits due for the left de Quervain condition?

2. What are the specific types and amounts of benefits due for the right de Quervain condition?

3. Have the parties formally stipulated that the de Quervain conditions are work related?

4. In the June 13, 2006, hearing which resulted in AWCB Decision No. 06-0214, issued July 31, 2006, the Board found the employee’s counsel entitled to costs of $349.20  The employee’s counsel claims $375.00 in costs in the April 24, 2007 Affidavit of Attorney Fees.  Are these costs separate or is the employee asking for a total amount of costs of $375.00 plus $349.20?  Also, has there been another affidavit of attorney fees since April 24, 2007?  If so, please submit to the undersigned so that it may be included in the Board’s file.

A. Employee Response

By letter received June 14, 2007, counsel for the employee addressed the Board’s questions.
 As to the inquiry regarding the benefits claimed to be due for the left de Quervain condition, the employee asserts that TTD is due from June 13, 2005, when the employee was taken off work by Dr. Taylor, until December 13, 2006, when she underwent surgery for the left de Quervain condition.  The employee also seeks medical treatment of the left de Quervain condition, including the surgery on December 13, 2006, and the related physical therapy.  In addition, the employee seeks PPI related to the residuals of the left de Quervain condition and surgery.

With regard to the types and amounts of benefits due for the right de Quervain condition, the employee indicates she sought TTD from December 13, 2006, when the employee underwent surgery for the right de Quervain condition, until February 13, 2007, when she reached medical stability for the right de Quervain condition.  She also seeks medical treatment for the right de Quervain condition including the surgery on December 13, 2006, and the related physical therapy and PPI related to the residuals of the right de Quervain condition and surgery and reemployment benefits if found eligible.

The employee indicated that there was never a formal stipulation among the parties that the de Quervain conditions are work related.

Finally, with regard to the amount of attorney fees and costs sought, the employee indicates that the $375.00 in costs sought represents the total in costs to date.  It also included  $26.10 paid to Alaska Legal Copy.  The employee also claims an additional 7.8 hours expended since the April 24, 2007 affidavit, for a total of $2,325.30 (attorney fees of $1,950 + costs of $375.30).

B. Village Inn Response

By letter received  June 18, 20097, Village Inn responded to the Board’s June 4, 2007 inquiry.  With regard to the types of benefits sought by the employee for the left de Quervain condition, Village Inn answered based on the summaries of prehearing conferences held June 1, 2006 and February 13, 2007, that the employee never specified with particularity what periods of potential time loss related to which wrist. Villege Inn went on to describe benefits claimed for the left de Quervain’s condition as follows:


TTD or TPD  benefits from approximately 6/18/05, when she was told by her then employer Vendetti’s, Inc., that it did not have any light duty or modified work available for her, until her date of medical stability or release to return to work with respect to her left de Quervain’s condition.  


Medical treatment costs including de Quervain’s surgery from 6/13/05, when she again sought treatment from Dr. Taylor after not needing or seeking any treatment for a full year, for complaints of right arm swelling after work activities at Vendetti’s, until her discharge from further care.


Any PPI attributable to the de Quervain’s condition.

Village Inn went on to describe its position as follows:


It is Village Inn’s position that the employee did not have de Quervain’s in her left wrist during the time she was employed at Village Inn (i.e. through July, 2004).  Her treating hand surgeon, Loren Jensen, M.D., did not find any evidence of de Quervain’s in her left wrist during the entire course of his treatment of her bilateral carpal tunnel syndrome from 10/31/2003 through 5/6/2004, when he released her to perform unrestricted work after successful bilateral CTS surgery.  In addition, Dr. Klimow, who performed a thorough examination of both the employee’s hands and wrists in connection with the PPI rating exam she performed on June 14, 2004, did not diagnose any de Quervain’s on either side.  There simply is no evidence in the records that the employee had complaints or findings of deQuervain’s in her left wrist, until long after her work at Village Inn ended in July 2004, and after she worked for approximately 5 months as a housecleaner, a more physically demanding job, with Vendetti’s. 

Moreover, even if some element of left de Quervain’s is found to have existed during the time the employee worked for Village Inn, the condition was not disabling and did not require treatment until after she worked for Vendetti’s.  As Dr. Jensen, the employee’s treating surgeon throughout the course of her work and work injury at Village Inn stated in his deposition, “I felt strongly that she did not have  a surgically treatable de Quervain’s condition.”  Depo at p. 28. And, from the time of Dr. Klimow’s PPI rating evaluation on June 14, 2004 through June 13, 2005, the employee sought no medical treatment and in fact cancelled a scheduled appointment with Dr. Taylor in October 2004.


Thus, any de Quervain’s syndrome and any related disability and need for treatment (including surgery) was either caused or worsened by the employee’s work as a housecleaner at Vendetti’s from January to June, 2005.  See also, Dr. Mayhall IME dated 9//16/05, Dr. Mayhall addendum dated 9/26/05 and Dr. Mayhall deposition dated 4/14/06.  As such, the Vendetti’s employment is a substantial factor in her disability, PPI and need for treatment as of mid-June, 2005.  And, pursuant to Ketchikan Gateway Borough v. Saling, 604 P.2d 590(Alaska 1979) and the long line of “last injurious exposure” cases thereafter, the last employer whose employment is “a substantial factor” in any resulting disability, impairment and need for treatment bears  full responsibility for those benefits owed.  That employer is Vendetti’s.

With respect to the types and amounts of benefits due for the right de Quervain condition, Village

Inn states: 


…the employee has never specified which periods of time loss or other benefits she believes related specifically to one wrist or the other.  However, based on the employee’s claims and the discussions at the 6/1/2006 and 2/13/2007 prehearing conferences, Village Inn assumed the following benefits are claimed for the right wrist as well as the left:


TTD or TPD benefits from approximately 6/18/2005. When she was told by her then-employer, Vendetti’s Inc., that it did not have any light duty or modified work available for her, until her date of medical stability or release to return to work with respect to her left de Quervain’s condition. 


Medical treatment costs (including de Quervain’s surgery) from 6/13/2005, when she again sought treatment from Dr. Taylor after not needing or seeking any treatment for a full year, for complaints of right arm swelling after work activities at Vendetti’s until her discharge from further care.


Any PPI attributable to the de Quervain’s condition.

Village Inn went on to state:


The employee has relied on the fact that physiatrist Dr. Taylor, via a positive Finkelstein’s test in October 2003, felt she had a right de Quervain’s syndrome.  But a couple of weeks later, upon performing his own detailed evaluation, hand surgeon Dr. Jensen tested for and specifically ruled out a right de Quervain’s syndrome.  As Dr. Jensen testified in deposition, ‘Because this other examiner (i.e. Taylor) had felt that there was a positive Finkelstein’s test, I wanted to confirm or refute that finding.  I examined her and found her to have some tenderness, but did not feel that her Finkelstein’s test was positive.’  Depo at 12.  And, even if some symptoms of de Quervain’s might have been present, Dr. Jensen stated “It was not my clinical impression (that the employee had de Quervain’s) and I was not going chasing after it with a knife.’ Depo at p. 32.


As with the left sided de Quervain’s, regardless whether the condition might have existed in a very minor fashion during the employee’s employment with Village Inn, it did not require surgery and was not disabling.  The employee was given an unrestricted release to perform work duties in May 2004.  After going a year without seeking treatment and working for five-plus months as a housecleaner, the employee experienced very dramatic symptoms in her right arm, which she described as arising the week of May 25, 2005 with some ‘small swelling’ and then ‘on the June 3rd (sic) my whole right arm swelled twice as big as my left with sharp pain at my wrist below my thumb…’ 6/13/05 intake form, Alaska Spine Institute.  Under the Saling ‘ last injurious exposure’ doctrine, the Vendetti’s employment either brought about the de Quervain’s condition in the first place, or re-aggravated and worsened the condition such that after five months of the housecleaning work, the employee could not continue working and required treatment.  Thus, any benefits owed after mid June 2005 due to de Quervain’s syndrome in either wrist are the responsibility of Vendetti’s.

With regard to the Board’s inquiry as a stipulation that the employee’s conditions were work related, Village Inn responded:


Village Inn Restaurant and Liberty Northwest have not entered into any formal or informal stipulation with any party as to the work-relatedness of the employee’s de Quervain’s conditions.  During opening statements at hearing on April 24, 2007, counsel for Ms. Davis represented that in conversations he had undertaken with counsel for Vendetti’s, Vendetti’s was willing to stipulate that the left de Quervain’s is work related and specifically, is related to the Vendetti’s employment.  By the recollection of the undersigned, counsel for Vendetti’s concurred in his opening statement that this stipulation had been reached.  Other than the statements made by counsel for the employee and Vendetti’s during their respective opening statements, Village Inn is aware of no stipulation. Village Inn has made no such stipulation.
 

Finally, Village Inn did not respond to the query regarding costs and attorney fees as it has no access to this information.

C. Vendetti’s Response

The Board received no response from Vendetti’s to our June 4, 2007 letter.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. LAST INJURIOUS EXPOSURE

Village Inn argues that the employee’s work at Vendetti’s is the legal cause of the employee’s de Quervain’s condition. The last injurious exposure rule was adopted by the Alaska Supreme Court in Ketchikan Gateway Borough v. Saling.
  The rule applies when employment with successive employers may contribute to an employee’s disability.
  This rule imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
   Saling suffered from a degenerative condition which was aggravated by work and work related injuries.  The Saling court points out that the employee’s situation is analogous to aggravation of a pre-existing non-work-related condition.  In that situation, the Court has consistently held the employer liable for the employee’s entire disability.
   

In Peek v. Alaska Pacific Insurance,
  the Court stated:


 [Two] determinations…must be made under this rule: “(1) whether                      employment with the subsequent employer ‘aggravated, accelerated, or                     combined with a pre-existing condition; and, if so, (2) whether the aggravation, acceleration or combination was a ‘legal cause’ of the disability, i.e.,‘a substantial factor in bringing about the harm” (quoting Saling, 604 P.2d at 597, 598).

An aggravation, acceleration or combination is a substantial factor in the disability if it is shown that (1) “but for” the subsequent employment the disability would not have occurred, and (2) the subsequent employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it.

The Court expressly adopted the “but for” test in a last injurious rule context in Fairbanks North Star Borough v. Rogers & Babler.
  The Court noted that the purpose of the last injurious exposure rule “…is to provide injured workers with a simple, speedy remedy whereby they may be compensated for losses occasioned by work related injuries.”

 “The question of whether the employment aggravated or accelerated a pre-existing disease or injury is one of fact to be determined by the Board and it is not the function of the court to reweigh the evidence or choose between competing inferences.”
  “As we pointed out in Saling, under the ‘last injurious exposure’ rule, an employee need not show that employment with the last employer was the legal cause of disability, only a legal cause of the disability.”

Under the last injurious exposure rule, the focus of the inquiry is “the employer at the time of the most recent injury that bears a causal relation to the disability.”
  In the Saling case, the employee was working for the Harbormaster in Ketchikan when his left hand was blown off at the wrist and injured his abdomen, legs and chest and right hand.  The employee subsequently recovered enough to return to work for the Ketchikan Gateway Borough as a maintenance foreman.  In this position, he was in an accident involving a front end loader which caused him to sustain an injury to his right shoulder.  He subsequently left work and received time loss.  The Alaska Supreme Court in this case held the last employer completely responsible for the employee’s condition under the last injurious exposure rule.

In the instant case, the Board has reviewed the applicability of the last injurious exposure doctrine and, in view of our findings and conclusions set out above, declines to apply it in this case.  The Board finds as follows:

The symptoms of her right thumb were still present at the time she went to work at Vendetti’s and they continued while she worked for this employer.  Her right thumb would swell by the end of the day but generally resolved overnight.
 By May 2005, the swelling ceased to subside overnight.  On June 13, 2005, the employee contacted Dr. Taylor who advised that the employee was experiencing a swelling of her right hand, she had a positive Finkelstein’s test, and an exacerbation of the de Quervain tenosynovitis.  He placed her right thumb in a splint, took her off work and ordered physical therapy.
  Within one month, the symptoms subsided to the same level as before she began working at Vendetti’s.  

The Board finds that the employee’s right de Quervain condition arose from employment at Village Inn.  Thereafter, when the employee went to work at Vendetti’s, the employee experienced a temporary exacerbation of her condition, which resolved when she was no longer employed with Vendetti’s.  This conclusion is borne out by Doctors Taylor, Jensen and Zwerin who all agree that the employee’s condition began during her employment with Village Inn and was not substantially worsened by work at Vendetti’s.  

In applying the two prong test of the last injurious exposure doctrine, articulated in Peek, we find the employee’s work at Vendetti’s caused a temporary aggravation of her pre-existing right de Quervain’s condition.  However, we find that the aggravation of the employee’s right de Quervain’s condition resolved when her employment with Vendetti’s ended.  The Board finds the employee’s work at Vendetti’s was not a substantial factor in bringing about the permanewnt harm caused by the right de Quervain condition.  The Board finds the facts of this case do not satisfy the second prong of the Peek test.  We conclude the employee’s work at Vendetti’s was not the cause of the employee’s current right de Quervain disability.

The Board finds factual distinctions exist between the Saling matter and the employee’s condition in this case.  In Saling, the employee sustained two entirely separate injuries.  However, in the instant case, the employee’s right de Quervain condition arose from work with Village Inn and was only temporarily exacerbated by her subsequent work at Vendetti’s.  When the employee ended work at Vendettis,  her right de Quervain condition along with the left de Quevain condition returned to pre-employment levels.   

II.  PRESUMPTION ANALYSIS

The injured worker is afforded a presumption that all the benefits she seeks are compensable.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The employee need only adduce “some” “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment
 or between a work-related injury and the existence of disability.

The application of the presumption involves a three-step analysis.
  First, the employee must establish a "preliminary link" between the disability and her employment.  Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
  To overcome the presumption of compensability, the employer must present substantial evidence that the injury was not work-related.
  Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.
 

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee's injury entitles him to compensation benefits.
  

The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the employee must prove all elements of her case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the trier of fact that the asserted facts are probably true.
 

The Board finds that the bilateral de Quervain tenosynovitis is work related.  

III. RIGHT DE QUERVAIN CONDITION

Applying the presumption analysis, to the employee’s right de Quervain condition, the Board finds that the employee has raised the presumption of compensability based on her testimony that her right thumb was locking in June 2003 while she was working for Village Inn.  In addition to her testimony, the presumption is raised by the report of Dr. Taylor who diagnosed right de Quervain’s based on a positive Finklestein’s test, which Dr. Jensen notes is a classic indicator of the presence of de Quervain tenosynovitis.  In addition, Dr. Jensen corroborated the diagnosis of Dr. Taylor, noting complaints in the employee’s right hand and possible mild de Quervain tenysynovitis.

Once the claimant establishes the presumption of compensability, the burden shifts to the employer to rebut this presumption with substantial evidence.   The Board examines the employer’s evidence in isolation to determine whether it has: (1) produced substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminated any reasonable possibility that the employment was a factor in the disability.
  

The employer presented evidence from Dr. Mayhall indicating that the employee suffered from de Quervain tenosynovitis but the cause was the work activities at Vendetti’s.  In Dr. Mayhall’s September 26, 2005 addendum to his EME report, he indicates that the cause of the employee’s current problem was the new work activities with Vendetti’s, as he saw no evidence of de Quervain tenosynovitis at the time the claim was closed with Dr. Klimow’s report on June 14, 2004.
  The Board finds this represents substantial evidence to rebut the presumption raised by the employee as to the injury being related to work at Village Inn.  The Board concludes that the employer has rebutted the presumption of compensability of the employee’s June 1, 2003 work injury.

Because the presumption was rebutted at the second stage of the presumption analysis, the Board turns to the third stage of the presumption analysis.  Once the presumption is rebutted, it drops out and the employee must prove her claim by a preponderance of the evidence.   Here, the Board concludes that the employee has established her claim by a preponderance of the medical evidence and that the claim is attributable to work at Village Inn.  This is based on the statement of the SIME physician Dr. Zwerin who states that the employee suffers from de Quervain tenosynovitis which is secondary to her employment as a waitress at Village Inn as a consequential effect of the CTS and surgery.
  The Board finds that this medical evidence supports the employer Village Inn as the cause of the employee’s right de Quervin tenosynovitis.  The Board also relies upon the reports of Drs. Taylor and Jensen. The Board further finds the employee’s testimony which is very clear that her right thumb condition arose during work at Village Inn to be credible.
 We find the employee to be a very credible witness whose testimony is entitled to great weight in describing the nature and progression of her condition.
 

Under the last injurious exposure doctrine, the Board examines evidence of the employee’s right de Quervain condition as it relates to the employer Vendetti’s.  The Board finds that the employee developed the right de Quervain condition while working for Village Inn.  It was diagnosed on October 8, 2003 by Dr. Taylor, based on a positive Finkelstein’s test on the right and negative Finkelstein’s test on the left.  This raised the presumption of compensability as to Village Inn.  After the employee left Village Inn, the right de Quervain condition improved. When the employee began working at Vendetti’s, she experienced an exacerbation of the right de Quervain condition. This could be considered to rebut the presumption of liability as to Village Inn and render Vendetti’s responsible for the right de Quervain condition.   However, when the employee ceased work at Vendetti’s, her right de Quervain condition returned to the pre-empolyment condition as it existed prior to the employee going to work for Vendetti’s.  As a result, the employer Village Inn remains responsible for the right de Quervain condition. 

The Board concludes that the employer Village Inn is responsible for the right de Quervain condition and the benefits associated with this condition.  We shall order that any medical expenses paid for the release of this condition and related treatment shall be reimbursed to the employee’s private carrier.  We find Village Inn responsible for medical treatment and indemnity benefits related to the employee’s right de Quervain condition, including the December 13, 2006 surgery and related physical therapy,  TTD from December 13, 2006 when the employee underwent surgery for the right de Quervain condition until February 13, 2007, when she reached medical stability for the right de Quervain condition.  The employer Village Inn is also responsible for reemployment benefits pursuant to AS 23.30.041 if found eligible.
 The employer should be referred for an eligibility evaluation in view of her inability to return to work for Vendetti’s or Village Inn.  The Board shall order the employer Village Inn to pay interest on all benefits not timely paid pursuant to AS 23.30.155 and 8 AAC 45.142.

IV. LEFT DE QUERVAIN CONDITION

At the May 1, 2007 hearing, the employer Vendetti’s accepted responsibility for the employee’s left de Quervain condition.  However, if the Board were to apply the presumption analysis, the Board would find that  the employee raised the presumption of compensability as to the left de Quervain condition against Village Inn.  At the second stage of the presumption analysis, the Board would find that the employer Vendetti’s has failed to produce evidence that the work at Vendetti’s was aggravating her condition as to her left wrist.  The Board would find this evidence is substantial evidence which raises the presumption.  No evidence rebutted the presumption. The Board also finds that based on Dr. Zwerin’s report, the employer Vendetti’s should bear 90% of the responsibility for the left de Quervain condition.
  The Board also relies on the credible report of the employee that when she had the right de Quervain wrist condition splinted, this caused aggravation of the left wrist condition due to overuse.  Based on the employee’s reports of her condition and Dr. Zwerin’s report, the Board finds that the employee has established that the left de Quervain condition is compensable and is the responsibility of Vendetti’s.   

The Board finds Vendetti’s responsibility with regard to the left de Quervain condition includes the employee’s need for past and future medical treatment, medical transportation expenses, TTD, TPD, PPI and reemployment benefits and attorney fees and costs as well as penalties and interest.
  

The Board shall order Vendetti’s to reimburse  the employee’s private insurer for any medical expenses paid for the de Quervain release, including the surgery on December 13, 2006, and the related physical therapy.   The Board shall find the employee is entitled to TTD from June 13, 2005, when the employee was taken off work by Dr. Taylor, until December 13, 2006, when she underwent surgery for the left de Quervain condition and shall order Vendetti’s to pay the employee TTD for this period.  The Board shall order that Vendetti’s is responsible for any PPI related to the residuals of the left de Quervain condition and surgery, when rated.
  The employer Vendetti’s is responsible for penalties and interest on late paid benefits pursuant to AS 23.30.155 and 8 AAC 45.142.

Because the employer Vendetti’s has not been referred to the Division’s Fraud Unit for proceedings as an uninsured employer pursuant to AS 23.30.075 and AS 23.30.080, the Board will refer this matter to the Division for further proceedings related to the employer’s Vendetti’s failure to insure.  Once it is clear that the employer has no assets and is determined to be in default pursuant to 
AS 23.30.082, the employee may proceed with a claim against the Guaranty Fund pursuant to 
AS 23.30.082.  

V.  REDUCTION IN PPI

As 23.30.190 provides for the determination of PPI ratings:

(a) In case of impairment partial in character but permanent in quality, and not resulting in permanent total disability, the compensation is $177,000 multiplied by the employee's percentage of permanent impairment of the whole person. The percentage of permanent impairment of the whole person is the percentage of impairment to the particular body part, system, or function converted to the percentage of impairment to the whole person as provided under (b) of this section. The compensation is payable in a single lump sum, except as otherwise provided in AS 23.30.041 , but the compensation may not be discounted for any present value considerations. 

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment, except that an impairment rating may not be rounded to the next five percent. The board shall adopt a supplementary recognized schedule for injuries that cannot be rated by use of the American Medical Association Guides. 

(c) The impairment rating determined under (a) of this section shall be reduced by a permanent impairment that existed before the compensable injury. . .  

The Board has held that AS 23.30.190(b) is mandatory in its operation and ratings for the pre-existing impairments must be made strictly and solely under the AMA Guides before they can be used to reduce the benefits payable under subsection .190(a).
  The employee was seen by Dr. Klimow for a PPI rating.  Dr. Klimow did not perform a rating prior to the one which is at issue nor did any other practitioner.  Dr. Klimow found the employee was entitled to a six percent PPI rating but then reduced the rating to two percent based on non-work related factors.  One of the factors was related to her pregnancy.  The other had to do with an alleged prior injury.  The employee claims that it is improper to reduce the PPI rating for either of these factors.  The employee argued that her bilateral carpal tunnel syndrome (“CTS”) developed early in her pregnancy and therefore is not related to her pregnancy.  She relies on the opinion of Dr. Zwerin who indicated the typical onset of CTS in pregnant women is much later and certainly not in the first trimester.  Further, she maintains there was no evidence of a pre-existing occurrence of CTS.  The employee also cites Dr. Klimow’s testimony that she could not state with certainty that the employee would have required surgery regardless of whether she worked for Village Inn.
   The employee maintains that the consequences of medical treatment are compensable even if the treatment was not fully successful.  Based on these arguments, the employee maintains the four percent deducted from the rating should be restored.

Applying the presumption analysis to the employee’s claim that the four percent of PPI should be restored, the Board finds the employee raised the presumption when she was diagnosed with CTS and underwent releases for the bilateral CTS condition.  Upon reaching medical stability, the employee was rated for PPI based upon her bilateral CTS condition.  She raised the presumption of full compensability for the impairment related to her bilateral CTS condition.

At the second stage of the presumption analysis, Dr. Klimow performed the rating finding that the employee was entitled to a six percent impairment rating under the AMA Guides.  However, after arriving at the six percent, Dr. Klimow reduced the rating by four per cent due to the employee’s pregnancy and her belief that the employee developed right hand pain one year before working for Village Inn while moving furniture.  We find this is substantial evidence sufficient to rebut the presumption of compensability of the bilateral CTS condition.

At the third stage of the presumption analysis, the employee must establish every element of her claim by a preponderance of the evidence.  In this case, the SIME physician, Dr. Zwerin, addresses the Klimow rating and determines that the six percent rating is correct and should not have been offset for other factors.  Dr. Zwerin does not reduce the rating for pregnancy whereas here the employee’s condition developed early in her pregnancy. He opined that when CTS develops late in the pregnancy, there may be merit to a possible reduction.  Secondly, Dr. Zwerin claims that the reduction for right hand pain is improper where there is nothing to support any claim for CTS in relation to prior employment.  In addition, Dr. Klimow did not indicate whether the right hand condition could be rated and no rating for right hand pain was done under the AMA Guides.  The Board finds a reduction of the six percent PPI rating is not warranted under the facts of this case.  The Board relies upon the opinion of Dr. Zwerin.  We find he carefully analyzed the causes of the employee’s bilateral CTS and clearly pointed out the errors in Dr. Klimow’s reduction of the six percent rating.  We find the preponderance of the evidence supports a full six percent impairment attributable to her work with Village Inn.   Under these circumstances, the Board finds that the employee has established her claim for a full six percent PPI rating based on bilateral CTS.  The deduction of four percent in this case is improper and is rejected by the Board.

Notwithstanding the results of the presumption analysis, the Board finds there are also legal reasons why the reduction should not be made.  First, the rating reduction for pregnancy is invalid where, as here, there is not a specific rating for a preexisting condition pursuant to AS 23.30.190(b).  Second, if pregnancy rendered the employee more likely to develop CTS, she would be in the category of an “eggshell” worker where it is well established that the employer is responsible for all consequences of a substantial factor which causes increased injury.
  The Board also finds that reduction of PPI for a pre-existing condition is in the nature of an affirmative defense.  The employer Village Inn has failed to meet its burden to prove that the reduction was properly made under the AMA Guides.

VI. REEMPLOYMENT BENEFITS

AS 23.30.041(c) provides:

(c) If an employee suffers a compensable injury that may permanently preclude an employee's return to the employee's occupation at the time of injury, the employee or employer may request an eligibility evaluation for reemployment benefits. The employee shall request an eligibility evaluation within 90 days after the employee gives the employer notice of injury unless the administrator determines the employee has an unusual and extenuating circumstance that prevents the employee from making a timely request. The administrator shall, on a rotating and geographic basis, select a rehabilitation specialist from the list maintained under (b)(6) of this section to perform the eligibility evaluation.

AS 23.30.041(c) requires the RBA to make eligibility determinations. The employee has reemployment benefits associated with the employee’s claim for the right de Quervain’s condition. The Board will refer the employee to the RBA for an eligibility determination.

VIII. APPLICABILITY OF AS 23.30.022

AS  23.30.022 states:

An employee who knowingly makes a false statement in writing as to the employee's physical condition in response to a medical inquiry, or in a medical examination, after a conditional offer of employment may not receive benefits under this chapter if

(1) the employer relied upon the false representation and this reliance was a substantial factor in the hiring; and 

(2) there was a causal connection between the false representation and the injury to the employee.

The employer Vendetti’s asserts that the employee misrepresented her ability to work when she applied for employment and based on this misrepresentation, she should be precluded from recovery against Vendetti’s pursuant to AS 23.30.022.  The employee maintains that she did not misrepresent her ability to work when she was hired by Vendetti’s.

The Board has reviewed the employee’s testimony and finds that she did not knowingly make a false statement in response to an inquiry in connection with an offer of employment.  We find the employee is credible pursuant to AS 23.30.122.  The Board accepts the employee’s statement that she was able to work at housecleaning six to eight hours a day.  The Board also accepts the employee’s assertion that the Vendetti’s did not ask her about her ability to perform the required work.  Under these circumstances, the Board finds that the employee did not make a false representation regarding her ability to work and the terms of AS 23.30.022 are inapplicable.  The Board further notes that the employee was released to work for Village Inn with no restrictions  May 6, 2004, and this fact as well as her time off work which helped her hands to resolve would suggest that she had no reason to believe at the time she applied at Vendetti’s that she could not perform housecleaning six to eight hours each day.  The Board finds no statements were made in writing in response to a medical inquiry or an examination.  We find the employee did not make a false representation upon which the employer relied in hiring her and, therefore, is not precluded from receiving benefits.

IX.  IS THE EMPLOYEE ENTITLED TO PENALTIES ON LATE PAID BENEFITS PURSUANT TO AS 23.30.155(e)?

AS 23.30.155(e) provides:

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 25 percent of it. This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.
The Board finds that the employers Village Inn and Vendetti’s delayed payment of the employee’s bills over a lengthy period of time.  The Board finds that the provisions of AS 23.30.155(e) are applicable in this case.  However, Village Inn filed frequent controversions regarding causation which, in effect, provide it some amount of protection for nonpayment of benefits, where, as in this case, there were legitimate disputes regarding which employer was responsible for the employee’s conditions.  The Board finds that Vendetti’s filed no controversion to benefits. The Board finds that Vendetti’s owes penalties on all late paid benefits.  The Board will retain jurisdiction over any disputes as to calculation of penalties.

X. IS THE EMPLOYEE ENTITLED TO INTEREST ON LATE PAID BENEFITS PURSUANT TO 8 AAC 45.142?

Subsection (p) of AS 23.30.155 provides, in part:

(p) An employer shall pay interest on compensation that is not paid when due. Interest required under this subsection accrues at the rate specified in  
AS 09.30.070(a) that is in effect on the date the compensation is due.

8 AAC 45.142   governing the payment of interest, states:

(a) If compensation is not paid when due, interest must be paid at the rate established in AS 45.45.010 for an injury that occurred before July 1, 2000, and at the rate established in AS 09.30.070 (a) for an injury that occurred on or after July 1, 2000. If more than one installment of compensation is past due, interest must be paid from the date each installment of compensation was due, until paid. If compensation for a past period is paid under an order issued by the board, interest on the compensation awarded must be paid from the due date of each unpaid installment of compensation. 

(b) The employer shall pay the interest 

(1) on late-paid time-loss compensation to the employee or, if deceased, to the employee's beneficiary or estate; 

(2) on late-paid death benefits to the widow, widower, child or children, or other beneficiary who is entitled to the death benefits, or the employee's estate; 

(3) on late-paid medical benefits to 

(A) the employee or, if deceased, to the employee's beneficiary or estate, if the employee has paid the provider or the medical benefits; 

(B) to an insurer, trust, organization, or government agency, if the insurer, trust, organization, or government agency has paid the provider of the medical benefits; or 

(C) to the provider if the medical benefits have not been paid. 

The Board’s regulation, 8 AAC 45.142, requires that if compensation is not paid when due, interest must be paid at a statutory rate from the date at which each installment of compensation, including medical compensation, is due.
  The Board has previously found that compensation was not timely paid.  The Board orders the employers Village Inn and Vendetti’s to pay interest on all compensation payments not timely paid in accordance with 8 AAC 45.142 to either the employee or the provider depending on the nature of the benefits provided.

XI. GUARANTY FUND

AS 23.30.082 provides, in part:

(c) Subject to the provisions of this section, an employee employed by the employer who fails to meet the requirements of AS 23.30.075 and who fails to pay compensation and benefits due to the employee under this chapter may filed a claim for payment by the fund,  in the same manner,  as a workers’ compensation claim.  The fund may assert the same defenses as an insured employer under this chapter.

Under AS 23.30.082, the WCBGF  provides benefits when an employer (1) fails to comply with the requirements of AS 23.30.075, and (2) fails to pay benefits due under the Alaska Workers’ Compensation Act.   The Board will retain jurisdiction over any subsequent claim to be filed against the WCBGF based on  Vendetti’s responsibility for the employee’s injuries and the benefits due her under the terms of this order.

XII. ATTORNEY FEES AND COSTS AND APPORTIONMENT OF RESPONSIBILITY FOR REIMBURSEMENT 

AS 23.30.155(d) states, in relevant part:

When payment of temporary disability benefits is controverted solely on the grounds that another employer or another insurer of the same employer may be responsible for all or a portion of the benefits, the most recent employer or insurer who is party to the claim and who may be liable shall make the payments during the pendency of the dispute.  When a final determination of liability is made, any reimbursement required, including interest at the statutory rate, and all costs and attorney fees incurred by the prevailing employer, shall be made within 14 days of the determination.

The employee asserts she is the prevailing party in this matter and is thus entitled to an award of attorney fees and costs.  She requests apportionment of her total attorney fees and costs between the two employers: 75 % against Village Inn and 25 % against Vendetti’s under AS 23.30.155(d).

AS 23.30.145 provides, in part:


(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.           

8 AAC 45.180 provides, in part:

(d)(1) A request for a fee under AS 23.30.145(b) must be verified by an affidavit itemizing the hours expended....

Under AS 23.30.260, the employee’s attorney may receive fees in respect to the claim only with our approval. The employee seeks an award of attorney's fee and legal costs under subsection AS 23.30.145.  The Board finds that the employee prevails on all her claims. Consequently, we can award fees and costs under AS 23.30.145(b).
  

Subsection 145(b) requires the award of attorney's fee to be reasonable.  We find the payment of the benefits claimed by the employee was resisted by the action of both the Village Inn and Vendetti’s.
  We found the Village Inn  liable for the employee's benefits based on her right de Quervain condition and six percent PPI related to her bilateral carpal tunnel syndrome.  We also also find that the employee was entitled to a full six percent PPI without reduction of four percent for non work related factors. We also found that Vendetti’s is liable for  benefits associated with the left de Quervain condition. The employee’s attorney represented her in the successful prosecution of this claim.  We find that the employee’s counsel has provided a valuable service in securing the employee’s benefits from both employers as well as obtaining additional impairment benefits.    

AS 23.30.145(b) requires the award of attorney fees and costs to be reasonable.  The Alaska Supreme Court in Wise Mechanical Contractors v. Bignell
 held that the Board’s attorney fee awards should be reasonable and fully compensatory, considering the contingency nature of representing injured workers, to insure adequate representation.  We consider the nature, length, and complexity of the services performed, the resistance of the employer, as well as the benefits resulting from the services obtained, when determining reasonable attorney fees for the successful prosecution of a claim.
    

In light of these factors, we have examined the record of this case.  The employee filed an affidavit of attorney fees, itemizing 85.2 hours of attorney time at $250.00 per hour, totaling $21,300.00 in attorney fees. The employee claims legal costs totaling $375.00.  We find that the employee’s counsel received attorney fees and costs in AWCB Decision No. 06-0214 (July 31, 2006). The amount of attorney fees awarded in that proceeding was $11,825.00.  We also find that additional attorney fees were claimed for the response to the Board’s questions.  This amounted to 7.8 additional hours totaling $1,950.00 for attorney time.
 We find the employee’s attorney has considerable experience in Alaska Workers’ Compensation law. Further, we found the employee’s attorney’s brief and presentation were exceptional in this case and of great assistance to the Board.  Therefore, under the circumstances of this case, we find $250.00 per hour is a reasonable fee.  The Board finds the employers resisted the employee’s claim for numerous benefits, and that the employee’s attorney successfully obtained these benefits for the employee.  The Board finds these benefits to be very valuable to the employee.  The employee’s counsel recommends that 75% of the total attorney fees and costs be awarded against Village Inn and 35% paid by Vendetti’s.  The Board finds this recommendation an accurate reflection of the time spent on various issues attributable to Village Inn and Vendetti’s.  The Board finds that an award of attorney fees and legal costs reasonable for the successful prosecution of the employee’s claim for benefits associated with right and left de Quervain conditions, additional PPI and possible relief from the Guaranty Fund.  We find that the hours expended by counsel are reasonable.  The Board shall award a total of $23,250.00 as reasonable attorney fees and reasonable costs of $375.30, pursuant to AS 23.30.145.


ORDER
1. The employer Village Inn is responsible for the employee’s right de Quervain condition pursuant to AS 23.30.120 and AS 23.30.155.  Any medical expenses paid for the release of this condition and related treatment shall be reimbursed to the employee’s private carrier.  Village Inn is responsible for medical treatment for the right de Quervain condition, including the December 13, 2006 surgery and related physical therapy.  

2. The employer Village Inn is responsible for TTD from December 13, 2006, when the employee underwent surgery for the right de Quervain condition until February 13, 2007, when she reached medical stability for the right de Quervain condition.  

3. The employer Village Inn is also responsible for reemployment benefits pursuant to 
AS 23.30.041, if found eligible. The employee should be referred for an eligibility evaluation.

4.  The employer Village Inn is responsible for interest on all benefits not timely paid pursuant to AS 23.30.155 and 8 AAC 45.142.  The employee or her providers are entitled to interest on late paid benefits from Village Inn pursuant to and in accordance with 8 AAC 45.142 depending on the nature of the benefits provided. Village Inn is not responsible for penalties on late paid benefits.

 5.       The employer Vendetti’s is responsible for the employee’s left de Quervain condition pursuant to AS 23.30.120 and AS 23.30.155.  The employer is responsible for medical treatment for the left de Quervain condition including the surgery on December 13, 2006, and the related physical therapy.  Any medical expenses paid for the release of this condition and associated treatment shall be reimbursed to the employee’s private carrier. 

 6.         The employer Vendetti’s is responsible for TTD from June 13, 2005, when the employee was taken off work by Dr. Taylor, until December 13, 2006, when she underwent surgery for the left de Quervain condition.  

 7.        The employer Vendetti’s is responsible for PPI related to the residuals of the left de Quervain condition and surgery, when rated.
 The employer Vendetti’s is responsible for penalties and interest on late paid benefits pursuant to AS 23.30.155 and 8 AAC 45.142. The employee or her providers are entitled to interest on late paid benefits from Vendetti’s, pursuant to and in accordance with 8 AAC 45.142 depending on the nature of the benefits provided.

8.     The employer Village Inn is responsible for an additional four percent PPI pursuant to AS 23.30.190 due to the improper reduction of her PPI rating.  The employee is entitled to a full six percent rating which is not reduced for non-work factors.

9.       The employee is entitled to attorney fees and costs totaling $23,625.30
 pursuant to 
AS 23.30.145 and AS 23.30.155 which costs shall be apportioned with 75 percent the responsibility of Village Inn and 25 percent the responsibility of Vendetti’s.
This would mean that Village Inn is responsible for $17,718.98 and Vendetti’s is responsible for $5,906.33.

10. In the event that the employer, Vendetti’s, is unable to pay the benefits set out in this order as it may be  an uninsured employer pursuant to AS 23.30.075, the employee may pursue a claim against the WCBGF pursuant to AS 23.30.082.  The Board will retain jurisdiction over this matter including jurisdiction over the employer’s uninsured status and the application for benefits from the WCBGF.

11. The employer Vendetti’s is referred to the Division’s Fraud Unit for proceedings as an uninsured employer pursuant to AS 23.30.075 and AS 23.30.080.

Dated at Anchorage, Alaska, this 26 day of July, 2007.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of KAYE E. DAVIS, employee / applicant; v. VILLAGE INN RESTAURANT,  SPENARDS INN, INC., Employer and LIBERTY NORTHWEST and SHELLY VENDETTI and VENDETTI’S, INC., Uninsured Employer and STATE OF ALASKA, WORKERS’ COMPENSATION GUARANTY FUND,  Defendants; Case No. 200322236; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 26 day of July, 2007.
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� The employee defines this as entrapment of the thumb nerve.  


� Vendetti’s ceased operations after the employee’s  employment, and has no assets.  


� April 7, 2006 Davis deposition, 53-55.


� Id., at 62-63.


� October 8, 2003 Taylor report.  May 26, 2006 Jensen deposition at 11.


� October 13, 2003 Rehabilitation Medicine Associates EMG studies.


� Id., at 3.


� May 26, 2006 Jensen deposition at 26-9.


� February 2, 2004 report of injury.


� July 23, 2004 compensation report.


� June 14, 2004 Klimow report.


� Id., at 3.


� April 7, 2006 Davis Dep. at 88-94.


� June 13, 2005 Taylor report.


� July 15, 2005 deCarlo evaluation.


� The format for the response was a “check the box” letter.


� August 2, 2005 Lamson “check the box” letter.


� August 11, 2005 controversion.


� September 8, 2005 Taylor report.


� Id.


� September 16, 2005 Mayhall report.


� Id., at 8-11.


� September 25, 2005 workers’ compensation claim.


� September 26, 2005 Mayhall letter.


� November 4, 2005 controversion.


� November 14, 2005 amended workers’ compensation claim.


� November 23,  2005 Mayhall addendum dated November 2, 2005.


� November 28, 2005 Taylor report.


� December 1, 2005 DeCarlo evaluation.


� Id., at 2.


� December 19, 2005 controversion.


� June 5, 2006 prehearing conference order.


� December 13, 2006 operative report.


� January 5, 2007 Zwerin report.


� Id., at 14.


� Id., at 11-12.  He states: “The left tenosynovitis is due to her CTS releases and her  subsequent employment as a housekeeper with Vendetti’s, to each 50 percent, given the nature and length of her subsequent work exposure with the second employer.”


� Id., at 11-12.


� February 14, 2007 prehearing conference summary.


� April 19, 2007 Beard report.


� Id., at 3.


� April 3, 2007 notice of hearing sent by certified mail to the Workers’ Compensation Benefits Guaranty Fund.  The postal service form 3811 indicates that the notice was received on April 5, 2007 by State of Alaska, Department of Administration, Central Mail Services.


� April 7, 2006 Davis dep. 74, 76 and 100-102.


� April 24, 2007 Affidavit of Attorney Fees. In the employee’s brief at p. 15, the employee indicates that the amount claimed includes the previous award of $11,825.00.  Therefore, the actual amount claimed in this proceeding is $9,475.00.


� June 13, 2006 Supplemental Affidavit of Attorney Fees and Costs.


� June 13, 2007 supplemental affidavit of attorney fees and costs at 2.


� Id.


� Specifically, Vendetti’s relies on page 14 of Dr. Zwerin’s report which states that all the CTS is the responsibility of Village Inn and none is related to the employee’s pregnancy, none of PPI is related to CTS or prior employment, 90% of the right de Quervain is due to employment with Village Inn, 10% of the right de Quervin is related to employment with Vendettis, 90 % of the left de Quervain is related to employment with Vendetti and 10% of left de Quervain is due to employment with Village Inn.


� June 13, 2007 MacMillan letter.


� June 14, 2007 Supplemental Affidavit of Attorney Fees and Costs.


� Id. at p. 3.


� 604 P.2d 590 (Alaska 1979)


� Veco v. Wolfer,  693 P.2d 865, 868, n. 1 (Alaska 1985)


� Saling at 595.


� Id.


� 855 P.2d 415 (Alaska 1993)


� State v. Abbott, 498 P.2d 712, 727 (Alaska 1971)


� 757 P.2d 528, 533 (Alaska 1987).


� Id. at 531


� Peek 855 P.2d at 418.


� Id, at 419, citing Saling, 604 P,2d at 598.  See also Tolbert v. Alascom, 973 P.2d 603 (Alaska 1999)


� Saling, 604 P.2d at 595.


� April 7, 2006 Davis Dep. at 88-94.


� June 13, 2005 Taylor report.


� AS 23.30.120(a); Meek v. Unocal Corp., 914 P.2d 1276, 1279.


� Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981).


� Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).


� Cheeks v. Wismer & Becker/G.S. Atkinson, J.V., 742 P.2d 239, 244 (Alaska 1987).


� Burgess Construction, 623 P.2d at 316.


� Wein Air Alaska v. Kramer, 807 P.2d at 473-74.


� Louisiana Pacific Corp. v. Koons, 816 P.2d 1379, 1381 (Alaska 1991).


� Id. (quoting Burgess Construction, 623 P.2d at 316).


� Id., Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).


� Veco, 693 P.2d at 869.


� Grainger v. Alaska Workers' Comp. Bd., 805 P.2d 976, 977 (Alaska 1991).


� Miller, 577 P.2d 1044.


� Norcon, Inc. v. Alaska Workers’ Comp. Bd., 880 P.2d 1051 (Alaska 1994).


� Koons, 816 P.2d 1381.


� Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


� May 26, 2006 Jensen deposition at 10 and 28.


� Grainger, 805 P.2d  at 977. 


� September 26, 2005 Mayhall addendum at 2.


� January 5, 2007 Zwerin report at 11.


� AS 23.30.122.


� Id.


� June 13, 2007 MacMillan letter.


� Id., at 14.


� The Board submitted the June 4, 2007 letter to the parties regarding further issues in this case after the hearing.  The parties have indicated that the matter of penalties and interest is still an issue and the Board determines that penalties and interest are applicable on all benefits due and owing the employee which have not been timely paid.


� June 13, 2007 MacMillan letter.


� Anderson Apartments v. Henley, Superior Court Case No.  4FA 95 2767 (July 2, 1996); Jones Tool Rental v. Overstreet, Superior Court Case No. 3AN 95 7414 CI (April 26, 1996); Jerrard v. Nana Regional Corp., AWCB Decision No. 90-0299 (December 14, 1990); Kirks v. Mayflower Contract Services, AWCB Decision No. 93-0313 (December 9, 1993); Atkinson v. City of Ketchikan, AWCB Decision No. 94-0018 (February 4, 1994).


� June 5, 2006 Klimow deposition at 18-19,


� Larson’s Workers’ Compensation Law Section 52.06 states “Preexisting factors or other predisposition does not prevent compensability.  The employer takes the worker as it finds the worker.  It is not necessary that the employment conditions be the sole cause, or the dominant cause, so long as they are a contributing cause.


� Slane v. Freel Insulation Inc., AWCB Decision No. 01-0058 (March 30, 2001).


� Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984); Harp v. Arco Alaska, Inc., 831 P.2d 352, 358 (Alaska 1992); Childs v. Copper Valley Electrical Association, 860 P.2d 1184, 1191 (Alaska 1993).


� Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978); Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1190 (Alaska 1993).


� Wien Air Alaska v. Arant, 592 P.2d 352 (Alaska 1979).  


� 718 P.2d 971, 974-975 (Alaska 1986),


�  Thompson v. Alyeska Pipeline Service Co., AWCB Decision No. 98-0315 (December 14, 1998).


� June 14, 2007 Supplemental Affidavit of Attorney Fees and Costs at 2.


� June 13, 2007 MacMillan letter.


� Id.
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