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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512

          Juneau, Alaska 99811-5512

	DIETRICH M. HART, 

                           Employee, 

                                   Applicant,

                           v. 

P-ROCK CORPORATION,

                           Employer,

and 

COMMERCE AND INDUSTRY 

INSURANCE COMPANY,

                            Insurer,

                                    Defendants.

	)
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)
	      INTERLOCUTORY

      DECISION AND ORDER

      AWCB Case No.  200519009
      AWCB Decision No.  07-0220

       Filed with AWCB Anchorage, Alaska

       on July 26, 2007


The Alaska Workers’ Compensation Board (“Board”) heard the employer’s appeal of the Reemployment Benefits (“RBA”) Designee April 2, 2007 decision on June 26, 2007 in Anchorage, Alaska.  The employee appeared pro se.   Attorney Colby Smith represented the employer and insurer (“Employer”).  The record closed at the conclusion of the hearing.


ISSUE
Did the RBA Designee abuse her discretion when she found the employee eligible for reemployment benefits on April 2, 2007?


SUMMARY OF THE EVIDENCE
The following recitation of facts is limited to those necessary to decide the limited issue before the Board which is whether to remand the matter to the RBA Designee based on new information and information not previously considered in evaluating the employee’s eligibility for reemployment benefits.   The employer worked for the employer performing road work.  On October 18, 2005, the employee reported a right shoulder injury.
  The injury occurred when the employee expended considerable time, between two and four hours, manually priming a fuel pump after the vehicle he was operating ran out of gas.  As a result, he sustained an injury to his right shoulder.  The employee was seen at the Diamond Medical Center and was unable to return to work due to right arm pain and tendonitis.
  The employer accepted the compensability of the injury and paid benefits for the employee’s right shoulder condition.
  

On October 28, 2005, the employee was seen at Family Medicine Clinic for the Alaska Native Medical Center.
  He was diagnosed with extensor tendonitis of the right arm and bicipital tendonitis of the right arm.

On November 10, 2005, the employee right shoulder was injected at Diamond Medical Clinic.
  However, he did not experience significant relief.

On November 18, 2005, an x-ray of the right shoulder was performed which showed minimal early hypertropic degenerative changes at the acromioclavicular (“AC”) joint.
  At about this same time, the employee was referred for treatment by the Complimentary Medicine Chiropractic Clinic.
  

On November 21, 2005, the employee’s claim for temporary total disability (“TTD”) was controverted by the employer as the employee was claimed to be working.

On December 15, 2005, an MRI
 of the employee’s right shoulder was performed.  While there was no evidence of a rotator cuff tear, a tear of the anteroinferior and posterinferior glenoid labrum with several subchondral cysts was noted adjacent to the postinferior portion of the glenoid labrum.  The findings also suggested a subtle Hillsach’s deformity of the supralateral humeral head.

On December 21, 2005, the employee was evaluated by Katherine Ellen Swanson, PA-C, of the Alaska Native Medical Center Orthopedic Clinic.
  The assessment was right rotator cuff tendinosis.  The employee was referred for physical therapy, three times a week for eight weeks as well as home exercise.  The purpose was to deal with the employee’s tendinosis and for scapular strengthening.

On December 30, 2005, the employee filed a workers’ compensation claim for his right shoulder and seeking temporary partial disability (“TPD”) and a compensation rate adjustment.
  The employer denied that TPD was owed as the employee failed to submit documentation regarding the employer he was working for.  The request for a compensation rate adjustment was also denied as per the employer’s Answer filed January 24, 2006.

The employee was seen by Robert Gieringer, M.D., on February 20, 2006.
  Dr. Gieringer noted the employee continued to experience right shoulder pain.  The diagnosis was post traumatic multi-directional instability, primarily posterior.  Dr. Gieringer indicated the employee needed right shoulder capsulorrhaphy.  

On March 3, 2006, the employee was seen for an employer’s medical evaluation (“EME”) by Donald Schroeder, M.D., an orthopedic surgeon.
  Dr. Schroeder performed a records review and a physical examination.  His impression was that the employee was suffering from a labral tear right glenoid, ulnar neuropathy of the right elbow and biceps tendinitis of the right elbow, insertional, which had resolved. 
 He further opined that all these conditions were related to the October 25, 2005 injury.  He also opined that these conditions were a substantial factor in the employee’s current condition and they had yet to resolve.  He found that the employee was not medically stable. He recommended ulnar nerve conduction studies and cautioned against the belief that surgery would take care of all the employee’s problems.
    

Also on March 6, 2006, Dr. Schroeder opined that the employee might have an underlying ulnar neuropathy causing the symptoms of distribution in his right hand.
 The employee’s chief complaints were right shoulder pain, right neck burning and pains in right hand with tingling in the fourth and fifth fingers.
  

On March 7, 2006, the employee underwent the right shoulder capsulorraphy which was performed by Dr. Gieringer.
 He was seen the day following surgery and the employee was well and his sling was adjusted.
 

The employee reported back to Dr. Gieringer on March 24, 2006.
   The employee was doing well. On April 11, 2006, the employee returned to see Dr. Gieringer and complained his right shoulder was cold.
   The employee’s sling was adjusted.  Dr. Gieringer planned for active exercise and strengthening for the employee to begin at his next regularly scheduled visit.

The employee again saw Dr. Gieringer on April 24, 2006.
  The employee continued to complain of pain in his shoulder and tingling in the last three digits of his right hand.  Dr. Gieringer referred him for EMG 
testing.

On June 1, 2006, the employee was seen by Shawn Johnston, M.D.
  He found no electrophysiological evidence of an ulnar neuropathy, brachial plexopathy, or cervical radiculopathy.  Dr. Johnston indicated the employee had an ulnar neuritis localizing to the elbow and, when he flexed his elbow, it would cause a significant increase in tingling.  Dr. Johnston recommended the employee keep his arm more straight and to avoid hyperflexed positions.  Dr. Johnston believed the employee would experience improvement in the next six to 12 months. 

On June 14, 2006, the employee again saw Dr. Gieringer.
  Discussion at this visit concerned the employee’s inability to get approval for gym membership through the insurance carrier.

On July 26, 2006, the employee reported pain in his neck and down his upper arm.
   The employee was frustrated that he had not gained sufficient strength to return to work.  Dr. Gieringer recommended another MRI. 

Another MRI was performed on July 31, 2006.
   On August 2, 2006, Dr. Gieringer again saw the employee and read the recent MRI.  He interpreted it to show acromioclavicular joint arthritis, cysts and a small distal clavicular spur that appeared to be impinging on the tendon.  Dr. Gieringer also thought there might be tendonitis of the supraspinatus.   Based on the findings and examination, Dr. Gieringer injected the subacromial space of the AC joint which gave the employee considerable pain relief.  Dr. Gieringer suggested surgery at the acromioclavicular joint.

The second surgery was performed by Dr. Gieringer on August 17, 2006.  It involved a scope of the employee’s AC joint. 
 

On August 28, 2006, the employee again saw Dr. Gieringer.
 The employee was experiencing more pain than what he expected and he wanted it checked.  Dr. Gieringer noted that the employee’s motion was pretty good but extension and adduction were less than normal.

On August 21, 2006, the employer requested an eligibility evaluation for reemployment benefits.

On August 22, 2006, Fannie Stoll, workers’ compensation technician, wrote to the employee requesting information as to why the employee was prevented from requesting a timely evaluation.  

Dr. Gieringer again saw the employee on September 11, 2006.
  The employee was still experiencing point tenderness to the outside of his humerus and aching in his neck and down his arm.  The employee was referred for physical therapy.

On September 27, 2006, the employee again saw Dr. Gieringer.  The employee was still experiencing ongoing pain.  Dr. Gieringer referred him to Shawn Johnston, M.D., of the Alaska Spine Institute, for further treatment.

 On October 31, 2006, the employee wrote back to the RBA explaining why he did not make a timely request for reemployment benefits.
  No copy of this letter was sent to the employer’s counsel.

On November 24, 2006, the RBA Designee found that the employee had unusual and extenuating circumstances for his untimely request for reemployment benefits and the employee was referred to an eligibility evaluation.

On December 13, 2006, the RBA assigned Jean Ann Kusel as the rehabilitation specialist to complete the evaluation.
  This letter was not sent to the employer’s counsel by the RBA.

On January 29, 2007, the rehabilitation specialist submitted her eligibility evaluation to the RBA.

On February 12, 2007, the RBA Designee found the employee eligible for reemployment benefits.  The correspondence was sent to Alaska National Insurance and not AIG Claims Services, the employer’s adjusting firm.

On February 16, 2007, the employer filed a Petition and an Affidavit of Readiness for Hearing seeking modification and/or reconsideration of the RBA Designee letter of February 12, 2007.
  At the same time, the employer sent a letter to the RBA Designee pointing out deficiencies in the Kusel report and also sent information regarding the employee’s work for other employers.

On February 28, 2007, the RBA Designee sent a letter to Ms. Kusel outlining items that needed to be addressed in an addendum report.
  The employer followed up with further information provided to the RBA Designee and Ms. Kusel regarding W-2’s from prior jobs the employee held in the ten years prior to his injury.

On March 2, 2007, the employer filed a Notice of Intent with the Board with copies of three W-2 forms from the employee’s prior employers.
  On March 15, 2007, the employer filed another Notice of Intent to Rely including a copy of the employee’s Career Academy transcript.
  The documents show the employee completed training at the Career Academy for a degree in the Medical Assistant Specialist Program.  According to the employer, the SCODDOT for this training is DOT #79.362-010 and was approved by the employee’s physician, Dr. Johnston, on March 16, 2007.  According to W-2 records, the employee worked in this capacity from September 25, 2005 through November 19, 2005.
  On March 19, 2007, the employer filed another Notice of Intent to Rely with service to the rehabilitation specialist and the RBA Designee.  Included were two SCODDOTs approved by Dr. Johnson, one was for Medical Assistant and the other was for Medical Technologist.

On March 21, 2007, the Board received an addendum from Ms. Kusel addressing the items set out in the RBA Designee’s March 10, 2007 letter.  The recommendation was still that the employee be determined eligible.
 

By letter dated April 2, 2007, the RBA Designee again found the employee eligible for benefits.
  On April 4, 2007, the employer filed a petition for review of the RBA Designee eligibility determination.

At the hearing, the employee testified that he had gone to work for the employer P-Rock temporarily while attempting to complete school and training as a medical assistant.  He acknowledged he had worked for Arctic Striping, Midnight Sun Services and Anchorage Downtown Partnership in the past performing road striping and operating heavy equipment.  He testified he holds a commercial drivers’ license. He testified and acknowledged that he cannot return to work as a heavy equipment operator.   However, he testified that his plan was to make a career change and to complete his education and training for work as a medical assistant.  He emphasized that any confusion about his serving as a medical technician needed to be clarified and that he never worked as a medical technician.   He testified that the medical assistant positions did not pay well. He testified he had served as a medical assistant but needed to be recertified as he had not performed this type of work for a year and a half.  The employee testified he disagreed with and disputed any claims that he suffered from an old sports injury or that he had been in the military as claimed by the employer.  He testified that he worked for Diamond Medical Clinic as part of an externship and was paid a minimal salary. However, he testified it was never anticipated that this would be a full time position by either the employee or Diamond Medical Clinic personnel.  After he left the position at Diamond Medical Clinic, he testified he was unemployed for several months.  The employee testified and denied ever having held a position as a medical assistant other than the externship at Diamond Medical Clinic, from September to November 2005. He testified to extreme limitations associated with use of his right arm including not being able to pick up more than ten pounds with his right arm.  The employee testified his physician, Sean Johnson, M.D., reports that he could work as a medical assistant provided he could find a position which accommodates his right arm limitations.  According to the employee’s testimony, his physical limitations kept him from completing physical therapy.  

At the hearing, the employee offered Exhibit 1, which was an administrative leave form from Career Academy which showed a leave of absence from May 2, 2005 through September 6, 2005.  Also included in the exhibit were Diamond Medical Clinic timesheets which showed time worked by the employee from the periods ending May 7, 2005, September 10, 2005, and September 24, 2005.
 Counsel for the employer registered his objection to these items not being made available for review by the employer prior to the hearing.  However, in view of the Board’s intent to remand this matter for review by the RBA Designee, the Board admitted Exhibit 1, in the interest of making certain the rehabilitation specialist and the RBA Designee would have all the necessary information available to make a fully informed eligibility determination.    

The employer contends that the RBA Designee decision was erroneous for failing to consider all the employee’s jobs including those with Arctic Striping, Midnight Sun Services and Anchorage Downtown Partnership.  The employer claims that failure to consider such information renders the RBA Designee decision incomplete and erroneous.

The employer also contends that the RBA Designee failed to instruct the rehabilitation specialist to investigate the employee’s ten year work history.
 The employer maintains that the employee’s previous employers should be referred to by name and need to be included in any review of the employee’s previous ten year work history.
   The employer also claims that the RBA Designee failed to consider training the employee received in the ten years prior to his injury and therefore the resulting RBA determination is flawed.  The employer claims that because the information set out above was not considered and addressed, the RBA Designee decision was not supported by substantial evidence, and, according to the employer, the RBA Designee abused her discretion.  The employer maintains that failure to consider all pertinent information because of omission of information by the rehabilitation specialist constitutes an abuse of discretion.
  


FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. REVIEW OF THE RBA DESIGNEE’S DETERMINATION OF ELIGIBILITY

The employer argued that the Board should remand the RBA Designee’s decision for consideration of jobs the employee has held in the past 10 years and Career Academy training that was not considered by the Rehabilitation Specialist or the RBA Designee.  AS 23.30.041(o) states, “the board shall uphold the decision of the [RBA] unless evidence is submitted supporting an allegation of abuse of discretion on the part of the [RBA].”  In Sheehan v. University of Alaska,
 the Alaska Supreme Court stated, “This court has explained abuse of discretion as issuing a decision which is arbitrary, capricious, manifestly unreasonable, or stems from an improper motive.”  The Court has also stated that abuse of discretion exists only when the Court is "left with the definite and firm conviction on the whole record that the trial judge has made a mistake."
  An agency's failure to properly apply the controlling law may also be considered an abuse of discretion.  The Board has held that misapplication of the law is an abuse of discretion.
 

In the Administrative Procedure Act, the legislature has provided another definition to be used by the courts in considering appeals of administrative agency decisions.  It contains terms similar to those reproduced above, but also expressly includes reference to a substantial evidence standard:  

Abuse of discretion is established if the agency has not proceeded in the manner required by law, the order or decision is not supported by the findings, or the findings are not supported by the evidence . . . .  If it is claimed that the findings are not supported by the evidence, abuse of discretion is established if the court determines that the findings are not supported by (1) the weight of the evidence; or (2) substantial evidence in the light of the whole record.

On appeal to the Appeals Commission, Board decisions reviewing RBA determinations are subject to reversal under the abuse of discretion standard of AS 44.62.570, incorporating the substantial evidence test.  Concern with meeting that standard on appeal leads us to apply a substantial evidence standard in our review of an RBA determination. 

Applying a substantial evidence standard, a "[reviewer] may not reweigh the evidence or draw its own inferences from the evidence.  If, in light of the record as a whole, there is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion, then the order 
. . . must be upheld."
  If, in light of all the evidence, the Board finds the RBA's decision is not supported by substantial evidence, it concludes that the RBA abused his or her discretion and remands the matter for reexamination of the evidence and necessary action.

II. ELIGIBILITY FOR REEMPLOYMENT BENEFITS  UNDER AS 23.30.041
AS 23.30.041 provides, in part:

(e) An employee shall be eligible for benefits under this section upon the employee's written request and by having a physician predict that the employee will have permanent physical capacities that are less than the physical demands of the employee's job as described in the United States Department of Labor's "Selected Characteristics of Occupations Defined in the Dictionary of Occupational Titles" for:

(1) the employee's job at the time of injury; or

(2) other jobs that exist in the labor market that the employee has held or received training for within ten years before the injury or that the employee has held following the injury for a period long enough to obtain the skills to compete in the labor market, . . . .

(f) An employee is not eligible for reemployment benefits if

(1) the employer offers employment within the employee’s predicted post-injury physical capacities at a wage equivalent to at least the state minimum wage under AS 23.10.065 or 75 percent of the worker’s gross hourly wages at the time of injury, whichever is greater, and the employment prepares the employee to be employable in other jobs that exist in the labor market;

(2) the employee has been previously rehabilitated in a former worker’s compensation claim. . . ; or

(3) at the time of medical stability no permanent impairment is identified or expected.

We now consider whether the RBA Designee’s decision is supported by substantial evidence.
  Substantial evidence is that which a reasonable mind, reviewing the record as a whole, might accept as adequate.
  If, in light of the record as a whole, we find the RBA Designee’s decision is not supported by substantial evidence, we will conclude the RBA Designee abused her discretion and remand the matter for reexamination of the record and necessary action.

Determining whether an abuse of discretion has taken place is aided by our practice of allowing additional evidence into the record at hearing.  This practice is based on the rationale expressed in several superior court opinions addressing that issue on appeal of our decisions following the hearings.
  

After consideration of the evidence and argument presented by the parties, we conclude that the decision of the RBA Designee finding the employee eligible for reemployment benefits must be remanded to the RBA for redetermination.   We find the RBA Designee’s determination as it stands, without consideration of a complete analysis of additional information regarding the employee’s prior employment and training, would constitute an abuse of discretion.
Accordingly, we shall remand the determination of eligibility to the RBA Designee to consider and gather additional information, if necessary.  We find that substantive evidence has developed in the case before and after the RBA decision. The hearing record and documentary record reflect that the determination regarding eligibility was based upon an inadequate and incomplete record which does not consider previous and new information which was in the Board’s file or was presented after the RBA Designee determination was made. Based upon review of the present record, the Board cannot find substantial evidence to support the RBA Designee’s determination of eligibility under AS 23.30.041(e).  Because the RBA has not had the opportunity to consider the entire record, the Board finds an abuse of discretion by the RBA Designee within the meaning of AS 23.30.041(d).  The Board will remand the RBA Designee’s determination that the employee is eligible for reemployment benefits and order consideration of the entire record in this case. 
III.   REMAND OF THE ELIGIBILITY DISPUTE TO THE RBA DESIGNEE
AS 23.30.041(d) provides in part:

Within 30 days after the referral by the administrator, the rehabilitation specialist shall perform the eligibility evaluation and issue a report of findings . . . . Within 14 days after receipt of the report from the rehabilitation specialist, the administrator shall notify the parties of the employee's eligibility for reemployment preparation benefits.  Within 10 days after the decision, either party may seek review of the decision by requesting a hearing under AS 23.23.110. The hearing shall be held within 30 days after it is requested.  The board shall uphold the decision of the administrator except for abuse of discretion on the administrator's part.

AS 23.30.135(a) provides, in part:

In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

AS 23.30.041(d) specifically assigns to the RBA the authority and responsibility to determine eligibility for reemployment benefits.  The two sections of the statute providing for our review of the RBA's actions are AS 23.30.041(d) and (o).   Under the explicit terms of the statute, the RBA decides issues of eligibility and plan disputes.  When those issues are raised in Board proceedings, we remand them to the RBA for determination.  Once the RBA or his designee has issued a determination, the parties have a right to appeal the decision to us for a review under an abuse of discretion standard.  

The Board finds the resolution of the eligibility dispute is necessary to determining the rights of the parties in the reemployment process.   To enable the RBA to effectively administer the statutory duties, we will exercise our discretion under AS 23.30.135(a) and remand the eligibility determination back to the attention of the RBA designee to consider in light of the additional evidence.  The Board recommends that the RBA Designee consider additional evidence in the record, including, but not limited to:

1. The employee’s work record at Arctic Striping;

2. The employee’s work record at Midnight Sun;

3. The employee’s work record at Anchorage Downtown Partnership;

4. SCODDOTS for the positions held with the above employers; 

5. SCODDOTS for the medical technician position and the medical assistant position; and

           the employee’s enrollment agreement addendum for Career Academy, Exhibit 1,  an administrative leave form from Career Academy which showed a leave of absence from May 2, 2005 through September 6, 2005.  Also included in the exhibit were Diamond Medical Clinic timesheets which showed time worked by the employee from the periods ending May 7, 2005, September 10, 2005, and from September 24, 2005 and therafter.
 

6.  Any reevaluation of the Rehabilitation Specialist Jean Ann Kusel regarding the employee’s          eligibility in light of the additional information brought to light since her last report. 


7.       Any other information the RBA Designee determines is useful in assessing the employee’s           

            employment capabilities.

The employer noted that the rehabilitation specialist failed to consider the employee’s employment with Arctic Striping, Midnight Sun Services and Anchorage Downtown Partnership.  The Board will request that the evaluation consider these employers and any impact work with them may have on the employee’s eligibility for reemployment benefits.  

In order to preserve the parties’ right to appeal the re-determination by the RBA, we will retain jurisdiction over the instant appeal of the RBA determination.  


ORDER

The RBA Designee’s determination that the employee is eligible for reemployment benefits is remanded for further findings consistent with AS 23.30.041.  The Board shall retain jurisdiction over this matter.
Dated at Anchorage, Alaska on July 26, 2007.
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RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.
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