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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	TONI A. LEE, 

                                                  Employee, 

                                                   Applicant,

                                                   v. 

PROVIDENCE ALASKA MEDICAL

CENTER,

(Self-Insured)                            

                                                  Employer, 

                                                   Defendant.
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	      FINAL DECISION AND ORDER

      AWCB Case No.  200612318
      AWCB Decision No.  07-0226

      Filed with AWCB Anchorage, Alaska

      on August 6, 2007.


On June 14, 2007, in Anchorage, Alaska, the Alaska Workers’ Compensation Board (“Board”) heard the employee’s request for medical benefits including transportation expenses, total temporary disability (“TTD”) benefits, permanent partial impairment (“PPI”) benefits, reemployment benefits, compensation rate adjustment, penalties, and interest.   The employee represented herself.  Attorney Colby J. Smith represented the employer and insurer (“employer”).  We held the record open to receive documentation of medical expenses from the employee and to provide the employer and employee the opportunity to file post-hearing briefing.  The employee failed to file any additional medical records.  The employer filed written Employer’s Closing Arguments on June 27, 2007.  The employee did not file a post-hearing brief.  We closed the record when we next met on July 10, 2007.

At the beginning of the June 14, 2007 hearing the parties orally stipulated to a narrowing of the issues presented to: past medical benefits and related transportation expenses, TTD benefits from August 4, 2006 thru December 31, 2006 and interest.  The parties orally stipulated to the dismissal of all other claims.

ISSUES

(1)  Shall the Board approve the parties’ oral stipulation of facts and order the employee’s claims for PPI benefits, reemployment benefits, compensation rate adjustment, and penalties be dismissed in accord with AS 23.30.005, et. seq.?   
(2) Is the employee entitled to medical benefits under AS 23.30.095(a), including medical transportation expenses under 8 AAC 45.084?
(3) Is the employee entitled to TTD benefits from August 4, 2006 thru December 31, 2006, under AS 23.30.185?

(4)  Is the employee entitled to penalties, under AS 23.30.155(e)?

(5)  Is the employee entitled to interest, under AS 23.30.155(p)?
CASE HISTORY AND SUMMARY OF THE EVIDENCE

I. Procedural History

The Board has previously decided a claim by this employee for a similar injury with a different employer in Lee v. City & Borough of Juneau, AWCB Decision No. 03-0006 (January 9, 2003).  The summary of evidence and findings of that decision are incorporated herein.  In that decision the Board found the employee’s claim compensable and awarded her benefits for her physical and psychological conditions.

The employee reported that she experienced a new injury on May 10, 2006, while working for the employer at Providence Alaska Medical Center (“Providence”) in Anchorage, Alaska.
  The employee asserts that she experienced an allergic reaction to latex gloves being worn by a co-worker and reported she experienced respiratory symptoms, congestion and facial swelling as a result.  The employee filed a Report of Injury on July 25, 2006.

On August 28, 2006, the employee filed a workers’ compensation claim (“WCC”) which was rejected as improperly filed.  In an amended WCC filed on August 31, 2006, the employee sought the following benefits:  1) TTD benefits from August 4, 2006 and continuing; 2) PPI benefits; 3) medical and transportation costs; 4) reemployment benefits; 5) a compensation rate adjustment, and 6) penalty and interest.
   On September 21, 2006 the employer filed an Answer denying the employee’s entitlement to all claimed benefits
. 

A prehearing conference was held on October 24, 2006.  The employee was asked for and agreed to produce records of her claimed medical expenses.
  A prehearing conference was held on November 28, 2006, and again the employee was informed that no record of unpaid medical expenses nor a PPI rating had been submitted.
  A prehearing conference held on December 28, 2006, again provided notice to the employee that the employer was awaiting her medical records.
 

On January 10, 2007, the employer filed a controversion of all claimed benefits based on a December 7, 2006 employer’s medical evaluation (“EME”)
 by David Glass, M.D. and Brent T. Burton, M.D., M.P.H..  Dr. Glass found the employee’s condition to be pre-existing and no injury was aggravated or caused by her work at or termination from Providence.
  Dr. Burton did not find the employee’s condition related to her work for the employer.
    
Another prehearing conference was held on January 16, 2007.  The employee was again asked to produce documentation of any outstanding medical bills and that she was unable to work as a result of her claimed work injury.

On March 19, 2007, the employer filed an Affidavit of Readiness for Hearing (“ARH”) on the employee’s claim.  The employee did not object to the employer’s ARH, and at a prehearing conference on April 4, 2007, the parties agreed to a hearing date of June 14, 2007.  The employee was informed that there was no medical documentation in the record indicating her condition was work related and no documentation of any unpaid medical bills.  The employee was informed that “any evidence to be used at hearing must be filed with the Board no later than May 25, 2007.”

At the June 14, 2007 hearing the employee asserted she had submitted records for approximately $500.00 worth of outstanding medical bills to the Board.  The Board advised the parties we were unable to locate any such medical bills in the administrative record.  The employee testified she had these documents and could provide them.  Following the hearing, the Board held the record open for seven days to allow the employee to submit any such medical bills in her possession and for additional time to allow the parties to submit post hearing briefs and address any new evidence.  The employee failed to submit the alleged outstanding medical bills or any other new evidence.  The employer filed a post-hearing brief on June 27, 2007.  The employee did not file a post-hearing brief.

II. Employee’s Medical History Prior to Her Work for Employer

As early as June 2000, the employee had known allergies, which included olive trees, aeropollens, dust mites, animal dander and tree and grass pollens.  She was put on immunotherapy and diagnosed with allergic rhinitis and chronic sinus disease, and was told to quit smoking.    She was started on a number of allergy control drugs.  In August 2000, the employee developed an upper respiratory infection with sinus congestion while working at Fairbanks Memorial Hospital. 

The employee began working at Bartlett Regional Hospital (“Bartlett”) in Juneau as an operating room technician in January 2001.  On April 23, 2001, the employee developed a rash and facial swelling at work, and the rash eventually spread to her arms.  She also reported wheezing and difficulty breathing.
  Alex D. Malter, M.D., treated the employee with allergy and respiratory medications.  On May 6, 2001, after participating in a surgical procedure at work, she removed her latex gloves and noticed hand swelling.  On May 10, 2001, the employee filed a Report of Injury.
  

The employee continued to have symptoms at work, and Dr. Malter restricted her from working in a hospital environment until she could have a complete evaluation with a specialist.  On June 16, 2001, Michael S. Kennedy, M.D., a Seattle-based allergy specialist, diagnosed the employee with work-related contact dermatitis.  During a follow-up evaluation on July 24, 2001, Dr. Kennedy diagnosed allergies to nickel, black rubber, phenylenediamine and mercapto mix.  He later opined that he believed the employee could continue working as a surgical technician, but would need to be attentive to the types of gloves and hand soap she used at work.  Dr. Kennedy recommended that the employee be allowed to wear gloves that were latex and rubber free, or that she be transferred to an area of the hospital where glove use and frequent hand-washing were not required.
  Bartlett agreed to accommodate the restrictions imposed by Dr. Kennedy, and asked the employee to return to work by September 24, 2001.  The employee returned to work on September 26, 2001, but left after three hours, claiming an allergic reaction.  The employer terminated her employment for failure to meet the attendance requirements of her position.

On November 7, 2001, the employee underwent an EME with Emil Bardana Jr., M.D., who diagnosed allergic contact dermatitis to additives in latex gloves, and opined that the diagnosis was work-related.  He further opined that the employee had no permanent impairment, but that she could not wear gloves containing the additives.
  

The employee underwent a psychological EME on May 8, 2002, in which Anthony Mander, Ph.D., diagnosed clinical depression, panic attacks and symptoms of generalized anxiety disorder.  He opined that the panic disorder was work-related, and that the other diagnoses were related in part to the employee’s financial situation and her distress over not working.
 

The Board heard the employee’s claim against Bartlett on November 12, 2002.  On January 9, 2003, the Board issued its decision finding the employee’s claim compensable and awarding her benefits for her physical and psychological conditions.
  The Board decision included awarding medical benefits and TTD through February 25, 2002, when the employee began work at other health care related employment. There was a claim for PPI but no evidence of PPI was discussed in the Board’s decision and the Board did not award PPI. 

III. Employee’s Claimed Work Related Injury at Providence

On April 17, 2006, the employee began working for the employer as a surgical technician, at which time she completed a health questionnaire and reported her prior 2001 workers’ compensation claim.  She listed her injury as “Contact Dermatitis—Latex Gloves.”
   The employee reported on the questionnaire that she had never experienced fainting, dizzy spells, seizures, or re-occurring illnesses.  Additionally, the employee indicated she never had any psychological disorder, or lung disease.   The employee completed a respiratory medical evaluation questionnaire indicating that she never used a respirator for skin allergies, or for general weakness or fatigue. 
  

The employer asserts that these statements are inconsistent with the facts found in the Board’s Decision and Order in Lee v. City & Borough of Juneau.
  At hearing the employee testified that at the time she answered the health questionnaire she did not believe any mental disorder she had was a permanent condition.  She also testified that her negative response to the use of a respirator question was based on her understanding that the question was referring to a different type of mask than the type she had used in the past. 

The employee alleges that on May 10, 2006, while working for the employer, she was exposed to powdered latex gloves when she went into an operating room to relieve another nurse.
   As that nurse prepared to leave the room, the other nurse removed her powdered latex gloves.
   The employee testified in deposition and at hearing that she did not have any physical contact with the other nurse or her gloves.
  At hearing the employee explained she believed the gloves can give off an airborne powder.  She was not aware whether any of the powder from the gloves fell on her, and she was not standing next to the other nurse when this incident occurred.
  The employee claims that this incident caused congestion, respiratory problems and facial swelling.
 

The employee testified that following this incident, she began having shortness of breath and “hoarseness of voice”.  A couple of days later, she had “a little rash” on her face which went away with application of an over-the-counter cream.  The employee testified she “went to the employee health nurse” on May 12, 2006 regarding her medical condition and that the nurse advised her to file an injury report.
  The employee testified her breathing problems resolved “eventually” and that she did not see a physician for these issues.
   

At hearing the employee testified she did not believe her work at Providence caused her “bipolar” condition but that she believed the events during her employment with the employer and her subsequent termination from Providence “triggered depression”, which in turn caused her to be unable to successfully maintain subsequent employment.  At hearing when asked by the employer if she had a physician’s opinion that she was unable to work because of any work related event at Providence, the employee answered, “I don’t think so.”  The employee asserted that Dr. Baughman had opined that her depression was the result of her work at Providence but was unable to identify a document in the record where Dr. Baughman expressed such an opinion.  The employer rebutted that Dr. Baughman’s October 31, 2006 evaluation is in the record and nowhere in that evaluation does Dr. Baughman opine that the employee’s depression was the result of her work at Providence.

At the request of the employer, on July 24, 2006, the employee was evaluated by Melinda Rathkopf, M.D., an allergy specialist.  On Dr. Rathkopf’s questionnaire, the employee noted that she was allergic to latex.  The employee also reported that she had contact allergic reactions to latex and products containing black rubber mix, nickel sulfate, phenylenediamine and mercapto mix, and had recently experienced a flare of symptoms due to an exposure to powdered latex gloves at work.  Dr. Rathkopf recommended blood testing for latex allergy and patch testing for latex and other rubber chemicals.  The employee refused to undergo patch testing, but underwent blood testing.  Her test results were negative for a latex allergy.
  The employee filed a Report of Injury on July 25, 2006.
  

Providence Hospital had requested Dr. Ratlkopf evaluate the employee so a determination could be made as to what facility the employee would be able to safely work at.
  When the employee refused to complete testing with Dr. Ratlkopf, the employer contended it was unable to determine if or where the employee could safely work in the hospital and the employer initiated a voluntary termination of employment. 
   The employer informed the employee that once she was cleared to return to work and her possible limitations were known, she would be eligible to apply for positions in the medical center that could accommodate her restrictions.  On July 27, 2006, the employee was informed she was placed on administrative leave until August 4, 2006, which was to be her termination date. 
  The employee was paid her salary until she was terminated on August 4, 2006.  

Dr. Rathkopf re-evaluated the employee on August 8, 2006, and reviewed the employee’s prior allergy test results.  She found that the employee had known allergies to rubber chemicals, possibly to include latex.  Dr. Rathkopf recommended avoidance of rubber chemicals and latex, but indicated no further treatment was reasonable or necessary.

The employee attempted to file a WCC on August 28, 2006 and successfully filed a WCC on August 31, 2006.  The employer filed an answer on September 21, 2006, denying all the requested benefits.

In September, October and November of 2006, the employee worked as an independent contractor for Portamedic, a service that provides paramedical examinations.
  

On September 27, 2006, the employee requested that Dr. Rathkopf refer her to a different physician.  Dr. Rathkopf declined to provide a referral, since in her opinion no further evaluation or testing was necessary.
 

Anna M. Baughman, Psy.D., conducted a psychological evaluation of the employee on October 31, 2006.  The employee advised Dr. Baughman of her previous employment and allergic reactions at Bartlett and the stress she felt when the hospital terminated her employment.  She also discussed a subsequent nursing position on Adak, from which she was terminated due to excessive drinking.  The employee reported she experienced allergic symptoms with Providence and that she believed she was allergic to “airborne latex.”  Dr. Baughman diagnosed the employee with severe and intense anxiety and meeting the “full diagnostic criteria for Generalized Anxiety Disorder”, and noted that the employee could “be manipulative with (sic) demanding.”  She recommended that the employee undergo psychopharmalogical and cognitive therapy.  Dr. Baughman did not relate the recommended treatment to the employee’s work for the employer.

During the fall of 2006, the employee applied for social disability benefits.  As part of her application, William Campbell, M.D., on November 8, 2006, interviewed the employee for a psychiatric evaluation.  The employee’s complaint was of a mood disorder and she related a history of alcoholism and bipolar episodes.  She mentioned her employment with Providence and described a “mild reaction to latex” at the hospital.  Dr. Campbell diagnosed a “Type II bipolar disorder,” which he described as “an atypical bipolar disorder.”   He also suspected the employee has an “attention deficit disorder” and a “history of alcoholism.”  Dr. Campbell did not opine as to the causation of her diagnoses, but indicated the employee’s prognosis is “fair to good” and that she is competent to manage her own benefits. 
  

In December 2006, the employee underwent an EME with David Glass, M.D., a psychiatrist, and Brent T. Burton, M.D., M.P.H., a toxicologist.  On December 6, 2006, Dr. Glass interviewed the employee and administered an MMPI-2 test.  He noted that the employee’s MMPI-2 results were invalid, and that her “response to the validity measures indicates someone is consciously exaggerating symptoms. . . .Ms. Lee’s [testing] is inconsistent. . .what can be said of this testing, is that she is emphasizing her distress.”
   Dr. Glass diagnosed bipolar II disorder and opined that the employee’s condition pre-existed her work for the employer and was “not caused or worsened by the work exposure in May of 2006.”  He also opined that the employee’s bipolar disorder “is neither directly aggravated nor caused by her termination from Providence Hospital – The condition pre-exists.”
  He further opined that Ms. Lee needed no further medical treatment and had no permanent impairment as a result of the work incident. Dr. Glass opined that the employee’s psychiatric condition has always been medically stable in regards to her work situation at Providence Hospital.

On December 7, 2006, Dr. Burton, evaluated the employee and reported his findings as follows: 

Ms. Lee does not have any evidence of allergic sensitivity that would preclude working in a hospital environment if she merely takes the precaution of not wearing gloves that contain the substances to which she is allergic.  Only direct contact with these substances, i.e. wearing gloves containing mercaptobenzothiazole and phenylenediamine, will produce an outbreak of contact dermatitis.   However, direct exposure to latex in her case does not produce an IgE-medite response and resultant respiratory symptoms, i.e., an exacerbation of asthma.  Because direct skin contact is required to develop an allergic response, it is inconceivable that the use of latex products by others would result in a dermatologic or systemic response in Ms. Lee.

Dr. Burton opined that the employee’s sensitivities were pre-existing and were not aggravated by her work for the employer.  He opined the employee did not experience an exposure on May 10, 2006 that resulted in any medical condition or the exacerbation of an underlying condition.  He did not recommend further medical treatment as a result of the work incident, and opined that there was no ratable permanent impairment.  Dr. Burton did not believe that the employee had a period of work-related disability and opined that her condition was medically stable in regards to any potential occupational exposure.

IV. The employee’s work history following her termination on August 4, 2006.

The employer introduced evidence that in September, October, and November 2006, the employee worked part time as an independent contractor for Portamedic, a service that provides paramedical examinations.  She earned $56.78 in September, $2,334.27 in October, and $803.31 in November, 2006.
  At hearing the employee testified that she remembered working for Portamedic for about one month but that due to the claimed workplace injury she was unable to maintain this employment.  The employee testified that she was terminated from employment with Portamedic because of depression caused by her work experiences and termination at Providence.

V. Evidence at Hearing

The only witness to testify at the June 14, 2007 hearing was David Glass, M.D., a psychiatrist who was called by the employer and testified telephonically.  Dr. Glass testified that at the request of the employer, he performed a standard psychological evaluation of the employee on December 6, 2006.  His diagnosis of the employee was bipolar II disorder, alcohol dependence in recession and active nicotine dependence.  He explained that a bipolar II disorder is characterized by mood swings, low morale, and a gloomy outlook.  He testified the employee’s work and termination from Providence did not cause her bipolar II condition.  He testified the employee’s employment and claimed exposure to latex gloves at Providence was not a substantial cause of her depression.  Dr. Glass testified that in his opinion the medications the employee has received were appropriate for her bipolar disorder.  He testified that such medications do not cause memory lose and his examination found the employee to have good mental ability with no memory impairment.  He testified that the employee’s difficulties were not caused by her work at Providence, but rather by “problems with living” and that the employee had been medically stable since termination.  He testified the employee’s termination from Providence did not add to a diagnosis of depression.  Dr. Glass testified the employee does not require medical treatment due to her work at Providence and that any needed treatment is minimal and due to a preexisting condition.  During cross examination of Dr. Glass by the employee, the employee conveyed that she was on medication during the December 6, 2006 evaluation and did not receive psychiatric assistance until after that evaluation.  The employee asked Dr. Glass about “MMPI-2” testing performed during the December 6, 2006 evaluation.   Dr. Glass testified that the results of the “MMPI-2” test indicated the employee may be “embellishing, overly emphasizing or is confused.”

VI. Parties’ Arguments

Employee

The employee offered no new evidence at hearing other than her testimony.  She testified that she was not claiming that the employer was responsible for her bipolar condition.  She explained that she does believe that the glove exposure incident and her termination aggravated her bipolar condition and depression such as to prevent her from working and caused her to incur medical expenses.  She testified she feels that since the employer told her when she began her employment that Providence was a latex free work place, but that subsequently she found out some personnel did use latex gloves, the employer should be held responsible for her claim for benefits.  She maintained the employer should be responsible for her medical expenses since she was terminated but offered no evidence as to the existence of those expenses and did not identify an amount.  She also explained that she believed the employer should provide her with TTD benefits from her termination on  August 4, 2006 thru December 31, 2006, when she believes she recovered.

Employer

At hearing the employer argued that the overwhelming medical evidence supports that the employee’s claimed exposure to latex gloves is not a compensable injury and points out there is no medical evidence supporting the employee’s claim.  On the contrary, the employer contends that all the medical evidence indicates the May 10, 2006 exposure incident was not the substantial cause of the employee’s medical problems.  Additionally, the employer asserts that all the medical evidence indicates that, as to her employment at Providence, there is no work related cause for her medical problems.  The employer argued that the employee in fact was able to work during the period she is claiming TTD.  The employer also argued despite significant time and repeated opportunity to do so, that no medical billings or documents of any kind have been placed in the record to support the employee’s claim for an unidentified amount of medical benefits.  The employer also points out that the employee’s claim for TTD from August 4, 2006 through December 31, 2006, overlaps with her employment with Portamedic and that she is not entitled to TTD during any such period of other employment.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. 
The Parties Stipulation to Dismissal of Employee’s Claims for PPI Benefits, Reemployment Benefits, Compensation Rate Adjustment, and Penalties.

a. The Parties Stipulation

The workers’ compensation regulations at 8 AAC 45.050(f) provide, in relevant part:

(1) If a claim or petition has been filed and the parties agree that there is no dispute as to any material fact and agree to the dismissal of the claim or petition, . . . , a stipulation of facts signed by all parties may be filed, consenting to the immediate filing of an order based upon the stipulation of facts.

(2) Stipulations between the parties may be made at any time in writing before the close of the record, or may be made orally in the course of a hearing or a prehearing.

(3) Stipulations of fact or to procedures are binding upon the parties to the stipulation and have the effect of an order.  .  .  

(4) The board will, in its discretion, base its findings upon the facts as they appear from the evidence, or cause further evidence or testimony to be taken, or order an investigation into the matter.  .  .  .

In accordance with 8 AAC 45.050(f), the parties orally stipulated to facts and requested an order based upon the stipulation in the course of the June 14, 2007 hearing.  Despite the employee’s August 31, 2006 workers’ compensation claim, the parties’ stipulate and agree that there is no dispute as to any material fact with regard to the employee’s claims for PPI and reemployment benefits, and a compensation rate adjustment and agree to dismissal of these claims.  Pursuant to the Alaska Supreme Court’s guidance in Lindekugel v. Fluor Alaska,
 the Board shall determine if the record in this matter supports the facts to which the parties have stipulated and if dismissal is proper under the merits of the case.

b. Presumption Analysis

Where employment causes injury or when employment aggravates, accelerates, or combines with a pre-existing condition to cause a disability, the claimant is entitled to compensation and benefits.
  The employment must be the substantial factor contributing to the disability.
 

An injured worker is afforded a presumption that all the benefits he or she seeks are compensable.
  The evidence necessary to raise the presumption of compensability varies depending on the type of claim.  In claims based on highly technical medical considerations, medical evidence is often necessary in order to make that connection.
  In less complex cases, lay evidence may be sufficiently probative to establish causation.
  The claimant need only adduce “some” “minimal” relevant evidence
 establishing a “preliminary link” between the injury claimed and employment
 or between a work-related injury and the existence of disability.

The application of the presumption involves a three-step analysis.
  First, the claimant must establish a "preliminary link" between the disability and his or her employment. Second, once the preliminary link is established, it is the employer's burden to overcome the presumption by coming forward with substantial evidence that the injury was not work related.
 Because the presumption shifts only the burden of production to the employer, and not the burden of proof, the Board examines the employer’s evidence in isolation.
 

There are two possible ways for an employer to overcome the presumption: (1) produce substantial evidence that provides an alternative explanation which, if accepted, would exclude work-related factors as a substantial cause of the disability; or (2) directly eliminate any reasonable possibility that the employment was a factor in the disability.
  "Substantial evidence" is the amount of relevant evidence a reasonable mind might accept as adequate to support a conclusion.
  The Board defers questions of credibility and the weight to give the employer's evidence until after it has decided whether the employer has produced a sufficient quantum of evidence to rebut the presumption that the employee’s injury entitles him to compensation benefits.
  

The third step of the presumption analysis provides that, if the employer produces substantial evidence that the injury is not work-related, the presumption drops out, and the claimant must prove all elements of his case by a preponderance of the evidence.
  The party with the burden of proving asserted facts by a preponderance of the evidence, must "induce a belief" in the mind of the trier of fact that the asserted facts are probably true.
 

The proposed stipulation involves the employee’s claims for PPI, reemployment benefits, and a compensation rate adjustment.

c. Findings of the Board

The evidence in record and oral testimony of the parties support approval of the parties’ oral stipulation at the June 14, 2007 hearing to dismissal of the employee’s claims for PPI benefits, reemployment benefits, compensation rate adjustment, and penalties.

PPI

At the time of the employee’s injury, AS 23.30.190 provided, in part:

(a) in case of impairment partial in character but permanent in quality. . . the  compensation is $177,000 multiplied by the employee's percentage of permanent  impairment of the whole person. The compensation is payable in a single lump sum,  except as otherwise provided in AS 23.30.041 . . . ."

(b) All determinations of the existence and degree of permanent impairment shall be made strictly and solely under the whole person determination as set out in the American Medical Association Guides to the Evaluation of Permanent Impairment . . .

AS 23.30.190(b) is specific and mandatory that PPI ratings must be calculated under the AMA Guides.  We have consistently followed this statute in our decisions and orders.
  As noted above, the Alaska Workers' Compensation Act at AS 23.30.120 provides a presumption of compensability for an employee's injuries, applicable to any claim for benefits under the workers' compensation statute.
 

To make a prima facie case, the employee must present some evidence that (1) she has an impairment and (2) an employment event or exposure could have caused it.
  A substantial aggravation of an otherwise unrelated condition, imposes full liability on the employer at the time of the most recent injury that bears a causal relation to the disability.
  In this case, we find there is no medical evidence to raise the presumption of compensability under AS 23.30.120(a) for the employee’s claim for PPI benefits.

As noted above, there are two methods of overcoming the presumption of compensability:  (1) presenting affirmative evidence showing that the employee does not suffer the claimed work‑related impairment; or (2) eliminating all reasonable possibilities that the impairment is work‑related.
  Merely showing another cause of the disability does not, in itself, rebut the compensability of the claim against an employer.
  We have reviewed the available record.  Even if employee had presented evidence sufficient to create the presumption, we find substantial evidence in the record, including chart notes from Dr. Rathkopf and the reports of Dr. Baughman, Dr. Glass and Dr. Burton which all indicate the employee has no permanent impairment resulting from her work with the employer, to rebut any presumption of the employee’s entitlement to the claimed PPI benefits.
  We conclude the employee is not entitled to PPI benefits under AS 23.30.190.  Accordingly, the Board approves and adopts the parties’ oral stipulation for dismissal of employee’s claims for PPI benefits as supported by the evidence in the administrative record and oral testimony of the parties.
Reemployment Benefits


In this case, we find there is no medical evidence to raise the presumption of compensability under AS 23.30.120(a) for the employee’s claim for reemployment benefits.  There is no medical evidence that the employee cannot continue to work at the job she held at the time of the claimed workplace injury.  There is evidence that the employee worked in September, October, and November 2006, part time as an independent contractor for Portamedic, a service that provides paramedical examinations.  There is no evidence of a PPI rating or even a physician’s prediction of a PPI rating which AS 23.30.041(e) requires for eligibility for reemployment benefits.  We conclude the employee is not entitled to reemployment benefits under AS 23.30.041.  Accordingly, the Board approves and adopts the parties’ oral stipulation for dismissal of employee’s claims for reemployment benefits as supported by the evidence in the administrative record and oral testimony of the parties.
Compensation Rate Adjustment

Since the employee never received any form of time loss benefits due to the claimed workplace injury there is no compensation rate to adjust.  Accordingly, the Board approves and adopts the parties’ oral stipulation for dismissal of employee’s claims for compensation rate adjustment as supported by the evidence in the administrative record and oral testimony of the parties.
II.
Medical Benefits
The Alaska Workers' Compensation Act at AS 23.30.095(a) provides, in part: “The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires....”  At AS 23.30.120 the Act provides a presumption of compensability for an employee's injuries.  The Alaska Supreme Court held "the text of AS 23.30.120(a)(1) indicates that the presumption of compensability is applicable to any claim for compensation under the workers' compensation statute."
  The Court also held the presumption of compensability under AS 23.30.120(a) specifically applies to claims for medical benefits.
  If complications from the injury or treatment occur, the subsequent treatment would still be compensable, and the employer would still be liable for continuing medical benefits under AS 23.30.095(a).
  Treatment must be reasonable and necessary to be payable under AS 23.30.095(a).
  

At hearing the employee asserted she had submitted records for approximately $500.00 worth of past medical bills to the Board for which she was claiming reimbursement.  At hearing the Board advised the parties we were unable to locate any such records.  At hearing the employee testified she had these records and could provide them.  Following the June 14, 2007 hearing, the Board held the record open for seven days to allow the employee to submit any such medical bills in her possession.  The employee failed to submit any new evidence.  

We find the employee has submitted no evidence that she has incurred any medical costs that have not previously been paid by the employer.  Based on a total lack of evidence that the employee has incurred the medical expenses claimed, we find the employee has failed to raise the presumption of compensability for any past medical benefits that have not already been paid by employer.
  Based on the lack of any evidence that the employee has in fact incurred any unpaid medical costs, the employee’s claim for medical benefits must be denied and dismissed.  

III.  TTD Benefits

AS 23.30.185 provides:


In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the disability.  Temporary total disability benefits may not be paid for any period of disability occurring after the date of medical stability.

The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."
  

The Board evaluates the employee’s claim for additional TTD benefits by applying the presumption analysis.  Past decisions of the Alaska Supreme Court indicate the presumption applies to TTD benefits.
  To make a prima facie case, the employee must present some evidence that (1) she has an injury and (2) an employment event or exposure could have caused it. 

In the instant case, the employee filed a Report of Injury on July 25, 2006 alleging respitory congestion and facial swelling resulting from a workplace exposure to “powdered ortho perry latex gloves.”   Based on the Report of Injury and the employee’s testimony, the Board finds the employee has presented sufficient evidence to raise the presumption of compensability for her claimed TTD benefits.
 

"Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."
  The record indicates that the employee was in fact employed during part of the time she is seeking TTD benefits for.  This evidence alone might only prevent the employee from being eligible for TTD during the time she actually worked. Employee might also remain potentially eligible for temporary partial disability (“TPD”) if she only worked part time.  But extensive medical evidence also exits.  Dr. Rathkopf’s testing found the employee negative for latex allergy, recommended no treatment and declined to provide a referral as not medically necessary.  Dr. Baughman did not find the employee’s condition related to her work for the employer.  Dr. Glass found the employee’s condition to be pre-existing, that no injury was aggravated or caused by her work at or termination from Providence.  Dr. Burton opined the employee did not experience an exposure on May 10. 2006, that it was “inconceivable” for the employee to have a latex exposure without physical contact with latex, that she had no ratable permanent impairment, that she had no period of work-related disability, and needed no treatment as a result of her work at Providence.  The Board finds that the reports of Drs. Rathkopf, Baughman, Glass, and Burton, viewed in isolation, are sufficient to rebut the presumption of compensability as to the claimed TTD benefits.  
Once substantial evidence shows the claimed conditions are not work-related disabilities, the presumption drops out, and the employee must prove all elements of the case by a preponderance of the evidence.
  Accordingly, the Board has reviewed the entire medical and hearing record.  The Board finds that based on the overwhelming preponderance of the evidence in the record, the employee was not injured by the alleged exposure to powder or latex on May 10, 2006.  

The Board bases its determination on the July 24 and August 8, 2006 reports of Dr. Rathkopf, Dr. Baughman’s October 31, 2006 evaluation, Dr. Glass’s December 6, 2006 evaluation and Dr. Burton’s December 7, 2006 evaluation.  Dr. Rathkopf’s (an allergy specialist) testing found the employee negative for latex allergy, recommended no treatment and declined to provide a referral as not necessary.  Dr. Baughman did not find the employee’s condition related to her work for the employer.  Dr. Glass (a psychiatrist) found the employee’s condition to be pre-existing, that no injury was aggravated or caused by her work at or termination from Providence.  Dr. Burton (a toxicologist) opined the employee did not experience an exposure on May 10, 2006, that it was “inconceivable” for the employee to have a latex exposure without physical contact with latex, that she had no ratable permanent impairment, that she had no period of work-related disability, and needed no treatment as a result of her work at Providence.   Since Dr. Campbell did not opine as to the causation of his reported diagnosis we do not find his evaluation of much use except to support the diagnosis of Drs. Baughman and Glass.  The employee introduced no medical evidence from a treating physician and did not offer any evidence that she in fact saw any other physicians for her claimed injury than those documented in the administrative record.

The Board finds that the employee has not established by a preponderance of the evidence, as required at the third stage of the presumption analysis under AS 23.30.120, that she was disabled in any way from her work with or termination from the employer after August 4, 2006, the last date her salary was paid.   The Board concludes the employee is not entitled to the claimed TTD benefits or any other time loss benefits for the period following August 4, 2006.

Because the employee is due no additional TTD benefits or medical benefits, the Board cannot award penalties under AS 23.30.155(e) or interest under AS 23.30.155(p) and 8 AAC 45.142.  The Board concludes the claim for interest and penalties must also be denied and dismissed.

ORDER

1.
The parties’ oral stipulation at the June 14, 2007 hearing dismissing the employee’s claims for permanent partial impairment benefits, reemployment benefits and compensation rate adjustment is approved.  The employee’s claims for permanent partial impairment benefits, reemployment benefits, and compensation rate adjustment are dismissed.
2.
The employees claim for past medical benefits is denied and dismissed.

3.
The employee’s claim for temporary total disability is denied and dismissed.

4.
The employee’s claims for interest and penalties are denied and dismissed.

Dated at Anchorage, Alaska this 6th day of August, 2007.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.  An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of TONI A. LEE employee / applicant v.  PROVIDENCE ALASKA MEDICAL CENTER (self-insured) employer  / defendant; Case No. 200612318; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on August 6, 2007.






Jean Sullivan, Admin. Clerk II
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