RUTH E. CHANEY  v. DELTA SHOP-RITE

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512                                                                              Juneau, Alaska 99811-5512

	RUTH E. CHANEY, 

                                                   Employee, 

                                                     Respondent,

                                                   v. 

DELTA SHOP-RITE,

                                                  Employer,

                                                   and 

ALASKA NATIONAL INSURANCE CO.,

                                                  Insurer,

                                                     Petitioners.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  199107435
AWCB Decision No. 07-0244
Filed with AWCB Fairbanks, Alaska

on August 16th, 2007


The Alaska Workers’ Compensation Board (Board) heard the employer’s petition to terminate workers’ compensation medical benefits on June 7, 2007 at Fairbanks, Alaska. The employee represented herself. Attorney Theresa Hennemann represented the employer and insurer.  The record was held open to review medical reports, and closed when we next met and deliberated on July 12, 2007.

ISSUE

Whether to grant the employer’s petition to terminate medical benefits being paid on behalf of the employee, under AS 23.30.095, for a 1991 low back strain?

FACTUAL AND PROCEDURAL BACKGROUND

The employee has experienced multiple back problems since childhood, beginning with a lumbar fusion in childhood. Upon moving to Alaska in the 1980's, she began treating with Ray Andreassen, D.O., for low back pain for such incidents as a car accident, and a slip and fall on ice, both in 1989. Dr. Andreassen continually diagnosed back strains and prescribed pain medication.

The reported work injury occurred on March 13, 1991, when the employee slipped and fell at work. Dr. Andreassen again diagnosed back strain and provided more of the same medications he had previously been prescribing. The employee then sought treatment from Edwin Lindig, M.D., who prescribed physical therapy and decreased her medications. She returned to work in May of 1991 noting improvement from the physical therapy. In 1992, Michael James, M.D., assessed a 9% whole person permanent partial impairment ("PPI") rating in connection with the work injury and recommended discontinued use of prescription medications. 

The employee sustained another back injury when she slipped and fell at work on July 16, 1992. The employer and its new insurer, Crawford & Company, arranged to have John Joosse, M.D., conduct an employer-sponsored independent medical evaluation ("EME"),
 which took place in June 1993. Dr. Joosse found the low back condition medically stable and related it to pre-existing injuries. Dr. Joosse recommended home care and weaning off medications. Nevertheless, the employee continued to use medications prescribed by Dr. Andreassen.

The employee filed a Workers' Compensation Claim ("WCC") on March 4, 1993, seeking continuing medical costs in connection with the 1991 injury.  Her claim went to hearing in January 1996. The Board panel ruled that although it was unclear how long the employee may be eligible for treatment, the employer was liable for medical benefits. See Chaney v. Delta Shop-Rite, AWCB Decision No. 96-0214 (May 30, 1996). The Board panel noted that although its decision did not mean "lifetime benefits," it could and did award prospective benefits in the form of future pain medication. Id. at 9.

The employee has continued to seek treatment at the Family Medical Center in Delta Junction from 1993 forward. She has continued to use medications prescribed Dr. Andreassen in the form of including Prilosec, Protonix, Naprosyn, Cyclobenzaperine, Hydrocodone, Tylenol, Vicodin, Zoloft, and Flexeril.

Since the Board's 1996 decision, the employee has incurred new injuries. According to medical records, the employee experienced a new injury on October 22, 2004, when she slipped and fell on a wet floor while working at Fort Greely. On July 11, 2005, chart notes indicate that she fell on her left arm. On July 19, 2005, the employee apparently incurred a new injury while working for an employer insured by Zurich. On November 1, 2005, she reported that she pulled a muscle in her lower back while moving furniture. The employee received massage therapy from May 2005 through March 2006 and began seeing a chiropractor in April 2006, all for new low back concerns. The employee fell again on March 7, 2006, injuring her low back and right side, when she slipped on ice carrying work equipment at Fort Greely for an employer referred to as "Chugach." She sought treatment from Anthony Lavender, D.C., and was diagnosed with multiple contusions and somatic dysfunction. On May 7, 2006, the employee wrote the employer in this case, requesting reimbursement for half of the cost of chiropractic treatment and reimbursement of unspecified lost wages. 

Following this new request, Marilyn Yodlowski, M.D., saw the employee for an EME on December 4, 2006. Dr. Yodlowski found a history of disc fusion in childhood, degenerative disease of the lumbosacral spine, depression, multiple contusions, falls, and sprains/strains of the spine, along with chronic back pain and chronic narcotic use. In connection with the 1991 work injury, Dr. Yodlowski found no objective medical evidence of any injury beyond a minor sprain/strain or contusion, which should have resolved after several months. In Dr. Yodlowski's opinion, the 1991 work injury is not a substantial factor in the employee's current condition, and her condition became medically stable four months after the March 13, 1991, injury. 

In addition to ruling out the work-relatedness in the employee's continued use of medications, Dr. Yodlowski identified an alternate cause. She opined that degenerative changes accelerated by the employee's childhood fusion surgery are a substantial factor in causing her current condition and need for treatment, if any. Dr. Yodlowski concluded that no further treatment, including chiropractic care, and no further medications are reasonable and necessary as a result of the March 13, 1991, injury. 

The employee testified that her back pain has progressed gradually over time. She also indicated she does not believe her many back strains, including the March 13, 1991 injury, are the cause of her current condition. Instead, she believes that her underlying degenerative condition, which has deteriorated over the years, is the cause of her condition.

The threshold issue we must decide is the compensability of the employee’s claim for continuing workers’ compensation benefits. Accordingly, we will apply the presumption analysis to this case.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Alaska Supreme Court has long recognized that employment which causes injury or which sufficiently aggravates, accelerates, or combines with a pre-existing condition to cause disability entitles an employee to compensation and benefits.  Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability may be imposed on an employer, however, only if the employment injury aggravated, accelerated, or combined with the pre-existing condition and was a "substantial factor" contributing to the ultimate disability.  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).

AS 23.30.120(a) provides, in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Continuing disability and need for medical benefits must also be presumed.  Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).

"Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the presumption of compensability attaches the burden of production shifts to the employer. Id. at 869.

To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In DeYonge v. NANA/Marriott, 1 P.3d 90 (Alaska 2000), the Court explained that the employer must produce substantial evidence that either (1) non-work-related events alone caused the employee’s worsened condition, or (2) there was no possibility that the employee’s work caused the aggravation. “For the purposes of overcoming the presumption of compensability medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's injury or disability, without ruling out work related causes." Tolbert v. Alascom, Inc., 973 P.2d 603 (Alaska 1999). 

The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.

If the employer produces substantial evidence that the disability was not work-related, the presumption drops out, and the employee must prove all the elements of her claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

Based on our review of the record, we find Dr. Voke's medical record indicating the employee had back pain initiating with a work injury, together with the employee’s statements indicating her current problems are a result of her work for the employer, are sufficient evidence to establish a preliminary link that the employee's injury and continuing condition are work-related. Accordingly, we find the employer must submit substantial evidence to rebut the presumption of entitlement to continuing benefits.

To overcome the presumption in this case, the employer relies on Dr. Yodlowski's conclusion that the employee's degenerative changes are responsible for her condition. We find this evidence is sufficient to overcome the presumption, and the employee must prove her claim by a preponderance of the evidence.
 

Based on our review of the record, we note the employee testified that her back pain has progressed gradually over time. Additionally, she testified that she does not believe that the employee’s many back strains, including the March 13, 1991 injury, are the cause of her current condition. Instead, she believes that her underlying degenerative condition, which has deteriorated over the years, is the cause of her conditions. 

More significantly, her treating physician, Dr. Andreassen, concurs with the employee and EME physician opinions, that the employee's need for further care and medication, if any, is no longer related to the 1991 work injury. Based on this uncontested opinion, we conclude that medical treatment provided by the employer is no longer reasonable and necessary, nor payable under AS 23.30.095(a). Consequently, we find the employee cannot prove her claim against the employer for continuing benefits by a preponderance of the evidence, and the employer’s petition to discontinue medical benefits must be granted.

ORDER

The employer’s petition to discontinue medical benefits is granted.

Dated at Fairbanks, Alaska on August 16th, 2007.
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APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of RUTH E. CHANEY employee / applicant; v. DELTA SHOP-RITE, employer / respondent; ALASKA NATIONAL INSURANCE CO, insurer / petitioners; Case No. 199107435; dated and filed in the office of the Alaska Workers' Compensation Board in Fairbanks, Alaska, on August 16th, 2007.








Kelley J. DeGabain, Admin. Clerk III
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� AS 23.30.095(e).


� The employer also notes that, though it may be obligated to pay for reasonable and necessary medical benefits for a period not exceeding two years from the date of injury, the employee here seeks benefits beyond that two-year period, so the employer's burden of proving that the treatment is not reasonable and necessary drops out, and the Board has the discretionary authority to consider alternative recommendations. Phillip Weidner & Associates v. Hibdon, 989 P.2d 727, 731 (Alaska, 1999). 
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