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ALASKA WORKERS' COMPENSATION BOARD

          P.O. Box 115512
Juneau, Alaska 99811-5512

	JAMES L. TALCOTT, 

                                                  Employee, 

                                                    Respondent,

                                                   v. 

MUNICIPALITY OF ANCHORAGE,

                               Employer, Self-Insured,

                                                      Petitioner.

	)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case Nos.  200421120, 200408336, 

200408345, 200417954
AWCB Decision No. 07-0247

Filed with AWCB Anchorage, Alaska 

on August 17, 2007


The Alaska Workers’ Compensation Board (“Board”) heard the employer’s petition for dismissal on the written record on July 10, 2007, at Anchorage, Alaska.  The employee represented himself.  Attorney Shelby Davison represented the employer and insurer (“employer”).  The record closed when we deliberated on July 10, 2007.


ISSUES
Shall the Board dismiss the employee’s claim for workers’ compensation benefits, due to the employee’s refusal to comply with the Board’s March 1, 2007 order?


SUMMARY OF THE EVIDENCE
In its March 1, 2007 decision and order (D&O),
 the Board summarized the evidence, and concluded, as follows:

The employee, while working for the employer as a firefighter/paramedic, experienced four work injuries in 2004.  On May 24, 2004, the employee claimed that he injured his left knee while carrying a gurney down a flight of stairs.  On June 2, 2004, the employee claimed that he injured his head, neck, right shoulder, right hip and bilateral knees when he fell off a treadmill at the station house.  On October 6, 2004, the employee reported an onset of upper and lower back pain while lifting an obese patient.  Finally, on December 5, 2004, the employee reported spinal pain due to a work-related motor vehicle accident.  The employee also reportedly experienced a slip and fall injury in February 2005 that is unrelated to the instant issues.

The employee filed a petition on September 16, 2004, requesting a protective order from producing medical records.  The petition did not specify claim numbers or dates of injury.  He filed a second petition on November 8, 2004, requesting protection from attending an employer’s medical evaluation (“EME”)
 and travel related to that evaluation.  On that same day, the employee filed a workers’ compensation claim (“WCC”) requesting medical benefits, specifically payment for home appliances prescribed by his physicians.  Both the November 8, 2004 claim and petition list the claim numbers and dates of injury for the employee’s May, June and October injuries.  The Board returned the employee’s WCC to him on November 22, 2004, with a letter explaining that the employee needed to file a separate WCC for each injury.

On January 28, 2005, the parties attended a prehearing conference.  The Board Designee noted that the EME issue was moot, as the employee had attended.  She further noted that the employee’s November 8, 2004 WCC had been rejected and there was not an active claim on any of the cases.  The employee argued that he had filed separate WCCs for each injury, although the Board Designee found no record of them in the computer system.  He also asserted claims for additional medical devices.  The board designee directed the employee to amend and refile his WCCs.

The employer controverted benefits in all of the claims in February 2005, based on its EME report.  On May 17, 2005, the employee filed separate, updated WCCs for each injury.  The WCCs requested a variety of benefits, including temporary total disability (“TTD”) benefits, medical and related transportation costs, a second independent medical evaluation (“SIME”), attorney fees and a request for a finding of frivolous or unfair controversion.  The Board did not serve any of these WCCs on the employer.  The employee filed another set of WCCs on July 25, 2005; again, these WCCs were not Board-served on the employer.  

The employee filed discovery petitions in each of his claims on August 17, 2005, which the Board returned on September 2, 2005 for procedural irregularities.  The employer was served with the petitions on September 26, 2005, and answered them, stating that there were no pending WCCs and thus, no discovery due.  

At a prehearing conference on October 31, 2005, the employee requested copies of the adjuster files on each of his claims.  The employer argued that since no WCCs had been filed and it did not know which benefits the employee was requesting;  therefore, it did not know which portions of the files were relevant.  The employer agreed to file all medical records in its possession.  In the prehearing conference summary, Board Designee Kristy Donovan stated as follows:

The chair makes findings of fact as follows:

A.  In Cates v. Real Estate Services, Inc., D&O No. 03-0145, the board held that “Unless the employee has actually filed a claim or the employer has controverted benefits, the employer may not compel the employee’s deposition absent specific circumstances.”

B. The employer has filed controversions on all of Mr. Talcott’s 2004 claims.  

I rule as follows:

1) Ms. Davison is ordered to provide Mr. Talcott with a copy of the complete adjuster file, excluding privileged information, to Mr. Talcott;  Ms. Davison will provide the discovery requested by November 23, 2005.  

The employer filed its petition appealing the prehearing conference summary on November 7, 2005, re-asserting its earlier arguments.  The employee filed his WCCs on November 16, 2005, requesting medical and transportation costs and requesting a finding of unfair or frivolous controversion.  The same day, the employee filed petitions for protective orders in each claim, requesting protection from overbroad discovery requests.  On November 30, 2005, the employer requested discovery consisting of a list of medical providers and insurance carriers for the two years prior to his injuries to the present.  The employer subsequently filed answers to all claims, denying all benefits.  It listed as one of the reasons for controversion the employee’s failure to respond to discovery.

The employer answered the employee’s petitions for protective orders on December 6, 2005, explaining the relevance of each release.  On December 14, 2005, the employer attended a prehearing conference chaired by Board Designee Maria-Elena Walsh.  The employee did not appear.  The Board Designee requested that the employer modify each release, which the employer did, sending out revised releases on December 16, 2005.  

Both parties attended a prehearing conference held on December 29, 2005.  The employee orally amended his WCCs to request TTD and an SIME.  With respect to the employer’s releases, Board Designee Walsh ruled as follows:

1. Release of Medical Information for general medical records related to the neck, back, shoulders, arms, legs, bicipital tendonitis, CTS, degenerative disc disease, hips, degenerative joint disease, sciatica, and degenerative arthritis – no protective order is issued.

2. Employment Records Release – A protective order is issued. The employee has not filed a claim for reemployment benefits. 

3. Insurance Records Release – no protective order is issued.  

4. Release of Unemployment Benefit Information.  The employee will draw a line across the statement: “In addition, I do hereby give authorization to release a printout of all wages reported by all employers from 1994 to the present.”  He will initial the line indicating that he does not authorize such information to be given out. No protective order is issued.

5. Alaska Regional Hospital medical release.  A protective order is issued against this broad release.  However, the employer may submit a specific body party request for medical records and a subpoena for the chair to sign.  In the alternative, the employer may request a subpoena to be issued for Alaska Regional Hospital that will be served upon them along with a copy of the signed general release described in Item No. 1 above.

6. Providence Health System medical release.  The employee is directed to fill in the blanks that request specific dates and ranges pertaining the body parts injured.  He may also fill in the blanks in the section regarding the types of records he authorizes to be provided to the employer.  No protective order is issued.

7. Request Pertaining to Military Records - A protective order is issued.  The employer needs to narrowly tailor the release to specific injured body parts.

8. The employee is required to respond to the questions posed by the employer/Ms. Nuenke-Davison on 11/3/05 with a minor change on questions No. 1:   1) The names, addresses and phone number of all doctors, chiropractors or other medical providers by whom you have been treated for any conditions related to your work-related injuries since 2002.  2) The names, addresses and phone numbers of all private health insurance carriers who have paid for medical treatment that you are claiming is related to your work-related injuries of 5/24/04, 6/2/04, 10/6/04 and 12/5/04.

9. The employer is required to respond to the employee’s Informal Request for Production to the Insurer and or Adjuster.

10.
The employer is required to provide a complete copy of the adjuster’s file   on all four of employee’s claims, excluding privileged information to Mr. Talcott.

The employee filed petitions to compel this discovery on January 23, 2006.  The employer answered the petitions on February 13, 2006, asserting that it had appealed the December 30, 2005 and discovery could not be compelled until the appeal was resolved.  On March 30, 2006, Board Designee Walsh held a prehearing conference, which the employee did not attend.  She reviewed modified releases prepared by the employer, which were sent out that same day.  The employer also notified the employee that it had scheduled his deposition.  Someone at the employee’s address signed for the releases on April 3, 2006; however, the employer asserted that the employee never returned the releases or filed for a protective order.

On April 10, 2006, the employer sent the employee amended releases based on medical information indicating that he had pre-existing pain complaints in the same body parts listed on the reports of injury.  Someone at the employee’s address signed for the releases on April 11, 2006; however, the employer asserted that the employee never returned the releases or filed for a protective order.

The employer filed a petition to compel the releases on April 27, 2006.  In May 2006, the employer requested a hearing on the outstanding discovery appeals and petitions.  The employee did not object to a hearing on these issues.  Board Designee Walsh held a prehearing conference on May 31, 2006.  She reviewed the discovery letters sent by the employer in March and April 2006, and ordered the employee to sign the releases within ten (10) days.  She also included a statement in the prehearing conference summary that warned the employee that his benefits could be suspended and/or his claims dismissed if he did not comply with discovery.  The employee did not attend his deposition.  On June 15, 2006, the employer petitioned for a dismissal of the employee’s claim.  

At hearing, the employee argued that he had signed and returned the employer’s releases.  He also accused the employer of receiving “special treatment,” a statement echoed in the supplemental briefing.  Finally, the employee argued that the Board should address his discovery issues and compel the discovery that was ordered on December 30, 2005.

At hearing and in its supplemental briefing, the employer argued that while the employee had signed some releases, including some that he modified, he had not signed the March or April 2006 releases.  The employer argued that the hearing had been limited to its petitions to compel, and that the employee had an obligation to comply with discovery orders if he wished to continue with his case.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
. . . .

III.
Employer’s Petitions to Compel
Finally, the employer requests that the Board order the employee to provide the discovery ordered by Board Designee Walsh in May 2006.  Based on our review of the record, we find that Board Designee Walsh narrowly tailored the releases provided by the employer to focus on the work-related injuries and any history of injuries to those same body parts.  We find the Board’s Designee considered the relevancy of the information requested and concluded that it was relevant and necessary to the resolution of the claim.  We find substantial evidence and a reasonable basis for the Board Designee’s determination that the general medical releases as tailored related to the panoply of medical and time-loss benefits at issue in the employee’s claim.  We conclude that evidence is “relative” to the claim within the meaning of AS 23.30.107(a), and we find the Board Designee did not abuse her discretion in ordering the releases signed.

Under AS 23.30.108(c), we have the specific authority to order compliance with discovery, and to order sanctions for the refusal to comply with discovery orders by the Board or Board Designee.  We will exercise our discretion to order the employee to sign the releases as ordered by the Board’s Designee and return it to the employer within fifteen (15) days of the date of issuance for this Decision and Order, and to file a copy of the executed releases with us.  We will retain jurisdiction over this issue under our authority to modify our decisions at AS 23.30.130, and will hold the record open for 21 days.  If the employee has failed to file copies of the executed and returned releases with us within 21 days of the date of this Decision and Order, on our own motion we will dismiss his claim under AS 23.30.108(c).  

With respect to the employee’s argument that the Board should consider his petitions to compel at this time, we note that we have ordered the employer to provide the adjuster files, as redacted for any privileged information.  This argument would appear to be moot based on the Board’s order, as well as outside the scope of the hearing as originally set.


ORDER
. . .3.
We order the employee to sign the releases as amended at the May 31, 2006 prehearing conference, and to return them to the employer within fifteen (15) days of the date of issuance for this Decision and Order, and to file a copy of the executed releases with us. 
4.
On our own motion, we retain jurisdiction over this matter under AS 23.30.130, and will hold the record open for twenty-one (21) days.  If the employee does not file copies of the executed and returned releases with us within 21 days of the date of this Decision and Order, on our own motion we will dismiss his claims under AS 23.30.108(c).  
(Footnotes omitted.)

As indicated, following the March 1, 2007 hearing, the Board panel ordered the employer to provide its adjusters’ files to the employee. The employer states it has provided copies of the adjuster's files to the employee, plus his personnel file, for a total number of documents produced amounting to 3,083 pages. These records were mail via certified return receipt on April 10, 2007. The employer states the employee signed for these records via certified mail. 

Following the March 1, 2007 hearing, the Board panel also ordered the employee to sign the discovery releases '"as amended at the May 31, 2006 pre-hearing conference and to return them to the employer within fifteen (15) days of the date of issuance for this Decision & Order and to file a copy of the executed releases with us."  The Board further stated, "If the employee does not file copies of the executed and returned releases with us within 21 days of the date of this Decision & Order, on our own motion we will dismiss his claims under AS 23.30.108 (c)."   

On March 23, 2007, the employer prepared a letter 23 days after the March 1, 2007 Decision & Order, stating the employee had not signed the releases and requested that the Board dismiss the employee's claims, pursuant to its own motion.   On April 9, 2007, the employee submitted an untimely Petition for Reconsideration of the Board's March 1, 2007 Decision & Order.   He once again asserted the Employer is not entitled to a signed military records release.  The employee also informed the Board and the employer that he will be unavailable for 2-6 months at a time to litigate his claim.    

The employer filed an Opposition to Employee's Petition for Reconsideration on April 16, 2007 In its Opposition, the employer asserted that the military release is of the utmost importance because the employee was receiving some type of disability benefits from the military as a result of injuries to the same body parts he has claimed with the employer, and that this information would be relevant for the purposes of apportioning any permanent impairment which pre-existed the work injuries. Indeed, records from Alaska Spine Institute indicate the employee was evaluated on March 24, 2004 (which was before the employee’s first injury with the employer) claiming "neck, back, bilateral shoulders, hips, knees, feet, LOS upper half bilateral arms, tingling and numbness increased R arm-leg. Numerous injuries during military parachuting and training 81-02."  These are all body parts claimed to be involved in the four injury claims currently before the Board.

An April 17, 2007 pre-hearing conference was ordered by the Board to discuss the issue of the Board's March 1, 2007 Decision & Order. The employer’s representative attended but the employee did not. The Board’s records reflect the employee was properly served with notice of the Prehearing conference. The April 17, 2007 pre-hearing conference summary reflects, ". . . Mr. Talcott states in his document, ‘contact can be attempted via Barb Williams.’ Ms. Williams has not filed an Entry of Appearance and/or notice of representation of Mr. Talcott. . . ." The employee submitted a hearing brief in which he repeatedly refers to the employer’s counsel as the law firm of “Dumb and Dumber,” insisting he has complied with all requirements of the law. He has not signed and returned the discovery releases.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

As 23.30.001 states:

It is the intent of the legislature that 1) this chapter be interpreted so as to ensure the quick, efficient, fair, and predictable delivery of indemnity and medical benefits to injured workers at a reasonable cost to the employers who are subject to the provisions of this chapter; 2) workers' compensation cases shall be decided on their merits except where otherwise provided by statute; 3) this chapter may not be construed by the courts in favor of a party; 4) hearings in workers' compensation cases shall be impartial and fair to all parties and that all parties shall be afforded due process and an opportunity to be heard and for their arguments and evidence to be fairly considered."

In sum, the Act and its corresponding regulations should be interpreted to ensure the quick, efficient and fair delivery of benefits at a ''reasonable cost." 

The employer states it has attended 10 pre-hearing conferences, has filed 4 Petitions to Compel or Dismiss, has answered 19 Petitions from the employee on discovery and has attended two hearings and had to file three hearing briefs. Thus, the employer asserts, this case has not been processed at a "reasonable cost" to the employer. 

The record reflects the employee first filed a claim on July 1, 2005 and the employee is continuing to resist the production of discovery. The record reflects he has missed numerous pre-hearing conferences and his deposition has yet to be taken. Further, the record reflects the pre-hearing conference officers and the Board members have taken excessive measures to avoid dismissing the employee's claims. Even though the March 1, 2007 Decision & Order said the Board panel would dismiss the employee's claims with prejudice upon its own motion if he did not timely comply with the production, it has not yet done so. 

Based on our review of the record, we find the employee’s refusal to sign the releases ordered by the Board, claiming to be unavailable for 2 to 6 months at a time, and that he can't get his mail because he is out of town, shows a lack of regard for the seriousness of the workers' compensation process. Although he indicated he could have had Barb Williams file an Entry of Appearance, he did not do so. Additionally, we note he could file a temporary change in his mailing address and he could attend pre-hearings telephonically. But he has not done any of this. Rather than simply complying with the Board Order, the employee filed a variety of documents with the Board, including his untimely Petition for Reconsideration, making unfounded allegations, complaining how he never gets his mail and is allegedly forced to be out of state.

In Pappel v. Renner Feeds, Inc., AWCB Decision No. 06-0069 (March 2006), the Board panel stated:

. . .Like Eppinger, in the present case, we find that the employee has clearly indicated by his behavior that he has no intentions of complying with the Board Designee's discovery order. Based on the employee's failure to comply with the Board's October 4, 2005 directing him to attend a deposition, we find that the employee has not complied with discovery. We conclude that the employee's February 1, 2005 claims, as amended, shall be dismissed with prejudice.

In Malyshev v. Unisea Foods, Inc., AWCB Decision No. 06-0028 (February 2, 2006), the panel concluded, 

Like Eppinger, in the present case, the Board finds that the employee has not complied with the employer's request for signed releases and for a deposition and with the Board designee's July 14, 2005 order directing him to contact the law offices of the employer's representative to set up a deposition and/or return the signed releases to the employer's representative. The employee has not appeared at the prehearing conferences conducted on May 5, 2005 and May 19, 2005 and July 14, 2005. The employer requested that the employee participate in a telephonic deposition by letter dated March 3, 2005. The employee did not do so. The employer also requested that the employee sign releases which would allow the employer to investigate the claim but the employee did not return the signed releases even after being ordered by the Board's designee to do so. 

Based on these circumstances, we find that the employee has unreasonably failed to cooperate with discovery and has failed to cooperate with the Board's discovery order. We conclude that the employee's January 23, 2005 claim shall be dismissed with prejudice.

As in Pappel and Malyshev, we find the record in this case reflects the employee has willingly and voluntarily disregarded pre-hearing orders and the Board Order of March 1, 2007. He has refused to sign the discovery releases as ordered, has refused to answer discovery questions over the course of the past 12 months and has not appeared for his deposition. 

Specifically, the record reflects, and we find, the employee failed to attend prehearing conferences on December 14, 2005, March 31, 2006, May 31, 2006 and April 17, 2007, and also failed to appear on June 1, 2006 for his properly noticed deposition. In addition, we find the employee failed to comply with the Designee's order of May 31, 2006 and Board Order of March 1, 2007 to provide signed releases to the employer, despite being advised that failure to do so could result in his claims being dismissed. Based on our review of the record as a whole, we will dismiss the employee's claim for failure to comply with a Board Order.

ORDER

The employee’s workers’ compensation claims are dismissed, pursuant to AS 23.30.108(c).  

Dated at Anchorage, Alaska this 17th day of August, 2007.






ALASKA WORKERS' COMPENSATION BOARD







Fred G. Brown, Designated Chair







Linda Hutchings, Member







Dave Robinson, Member

APPEAL PROCEDURES

This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.160 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of JAMES L. TALCOTT, employee/respondent v. MUNICIPALITY OF ANCHORAGE, employer, self-insured/petitioner;  Case Nos. 200421120, 200408336, 200408345, 200417954; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 17th day of August, 2007.







Robin Burns, Clerk II

�








� AWCB No. 07-0042.


� See AS 23.30.095.


� We recognize the harsh nature of this decision, but find no other remedy will suffice at this time. In the event the employee is able to produce a satisfactory reason justifying his failure to follow the Board’s March 1, 2007 Order, he may seek Reconsideration or Modification of this Decision, pursuant to AS 44.62.540 or AS 23.30.130 and the associated regulations.





11

