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ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512                                                                              Juneau, Alaska 99811-5512

	LINDA SCHOUTEN, 

                                                   Employee, 

                                                     Applicant,

                                                   v. 

ALASKA INDUSTRIAL HARDWARE,

                                                  Employer,

                                                   and 

AIG CLAIMS SERVICES,

                                                  Insurer,

                                                     Defendants.

	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  200515544
AWCB Decision No.  07-0248  

Filed with AWCB Anchorage, Alaska

on August 17, 2007


The Alaska Workers’ Compensation Board (Board) heard the employee’s claim for workers’ compensation benefits, on June 27, 2007 at Anchorage, Alaska. Attorney Charles Coe represented the employee.  Attorney Colby Smith represented the employer. The record closed at the conclusion of the hearing on June 27, 2007.


ISSUES
1. Is the employee entitled to temporary total disability (TTD) benefits from July 6, 2006 ongoing, as a result of her September 12, 2005 work-incident, pursuant to AS 23.30.185? 

2. Is the employee entitled to medical costs, as a result of her September 12, 2005 work-incident, pursuant to AS 23.30.095? 

3. Is the employee entitled to attorney's fees and costs as a result of the September 12, 2005 work-incident, pursuant to AS 23.30.145?

FACTUAL AND PROCEDURAL BACKGROUND

The employee is a 47 year-old female, who began working for the employer on July 25, 2005, as an office manager. Specifically, the employee testified she worked at the employer’s subsidiary Alaska File and Storage "babysitting" a file storage area. 

On September 12, 2005 the employee began to feel "a little sore" in the lower part of her back after closing a garage bay door.  She said the next day she could not get out of bed. 

The employee’s medical records indicate she had a history of back problems prior to her work for the employer.  On March 28, 2002 she was evaluated at Kremer Chiropractic for low back pain. She completed a health questionnaire, indicating that she had had a back-ache for years that disrupted her sleeping and restricted/limited her work, home and recreational activities. 

Following her date of injury, on November 30, 2005, John Duddy, M.D., evaluated the employee for low back pain. He noted the employee had a long known history of spondylolisthesis. He diagnosed the employee with Grade 2 spondylolisthesis L5-S1 with an acute exacerbation over the past 10 weeks. He noted that as an initial course he recommended physical therapy that essentially the employee "refused." Thus, Dr. Duddy recommended an MRI of the lumbar spine. 

On December 5, 2005, Lawrence Wood, M.D., evaluated the employee's MRI of the lumbar spine. He diagnosed the employee with L5 spondyloloysis with L5 on S1 spondyloloysis with severe degenerative changes of the L5-S1 disc and evidence to suggest reactive discitis. He opined the MRI studies revealed no disc protrusion or significant canal stenosis. 

On December 7, 2005, Dr. Duddy evaluated the employee, following the MRI study.  He opined the MRI demonstrated severe degenerative disc changes but noted the employee did not want to proceed with physical therapy. Dr. Duddy informed the employee the standard of care was to initiate physical therapy and prescribed three weeks. He noted that at her previous appointment, "she did not want to proceed with physical therapy. I told her today that the standard of care is to start off with physical therapy." He prescribed physical therapy and instructed the employee to begin therapy before returning in three weeks. The employee did not immediately follow up with that recommendation, but instead sought treatment via self-referral with Dr. Voke. 

On December 22, 2005, Edward Voke, M.D., evaluated the employee for low back pain. He noted that the employee was a self-referral for a second opinion. He diagnosed the employee with Grade 1 spondyloloysis at L5-S1 with severe degenerative disc disease at L5-S1. He recommended a referral to the Alaska Spine Institute for conservative care and informed the employee that surgical intervention should only occur after all conservative measures had been exhausted "and she is rendered incapacitated." 

On January 3, 2006, Sean Taylor, M.D., evaluated the employee, pursuant to a referral from Dr. Voke. He noted that the employee's primary complaint was low back pain with bilateral lower extremity radiation. He diagnosed grade 1 spondylolistheisis at L5-S1 and indicated he needed to evaluate imaging films prior to making any further recommendations. 

On February 13, 2006, the employee underwent an initial evaluation for physical therapy at Alaska Spine Institute, which noted that the employee's visits were covered by the workers' compensation insurance carrier. Physical Therapist Jim Werner, listed several goals of the employee's PT program, to include 1) decreasing pain by 50% or more, 2) core strengthening, 3) lower extremity strengthening and 4) returning to work or progressing to a work hardening program. He recommended performing physical therapy two times per week with therapeutic exercises and neuromuscular reduction reeducation. Additionally, he recommended a TENS trial for pain relief. Thereafter, the employee was scheduled to attend physical therapy on a twice-weekly basis.

During the initial course of physical therapy, the employee cancelled appointments on February 22, March 2, and March 8, 2006, the latter two allegedly due to a flu-like illness. On March 9, 2006, the employee returned to physical therapy and reported that she was feeling better and could proceed with therapy. The employee then failed to appear at or cancel physical therapy appointments on March 20, 22, 28, and 30. 

On April 24, 2006, the employee returned to Dr. Duddy, who noted that the employee failed to keep her appointment in January and presented with a "rather baffling story". He opined that the employee "refused all physical therapy".  

On May 8, 2006 Steven Schilperoort, M.D., evaluated the employee for an employer-sponsored independent medical evaluation (EME).
 He diagnosed the employee with a lumbar strain associated with her on the job injury of September 12, 2005, advanced L5-S1 degenerative disc disease, and exaggerated pain responses with functional interference in the physical examination. He concluded that the employee's September 12, 2005 work incident was a substantial factor in the employee's soft tissue muscle strain that had resolved. He found that the employee's complaints were disproportionate with her objective pathology. He opined that the employee had reached medical stability from her soft tissue muscle strain and would benefit from anti-inflammatory medication as a result of her pre-existing conditions, but not as a result of any injury related to the September 12, 2005 work incident. Dr. Schilperoort concluded that the employee had incurred a zero percent whole person impairment as a result of the work injury. 

On June 20, 2006, Dr. Voke re-evaluated the employee. He opined that the employee should return to Dr. Taylor for follow-up treatment and, if nothing further can be offered and she remains incapacitated, his office would consider an inter-body fusion. He concluded that the employee was not medically stable and that her pre-existing condition was severely altered by her industrial injury on a permanent basis. 

The employee’s benefits were controverted as of July 6, 2006, based on the EME opinion of Dr. Schilperoort. The employer further contends in its brief and at hearing that the controversion is justified, based on the employee’s non-compliance with recommended medical treatment. 

On January 16, 2007, the employee returned to Dr. Voke and reported that she had not finished physical therapy or followed up on his recommendations for conservative treatment. Dr. Voke referred the employee to physical therapy and opined "Hopefully this might help her improve somewhat." 

On February 6, 2007, Thomas Gritzka, M.D., evaluated the employee for a second independent medical evaluation (SIME). He diagnosed the employee with a chronic lumbar sacral sprain superimposed on her L5-S1 spondylolisthesis and L5-S1 degenerative disc disease. He concluded that the September 12, 2005 injury on a more probably than not basis caused the employee's low back pain. Dr. Gritzka concluded that the employee was not a candidate for any type of surgery and confirmed the physical therapy recommendations of Drs. Duddy and Voke, by recommending six-to-eight weeks of physical therapy. He concluded that the employee would not be deemed medically stable until she completed her physical therapy. Dr. Gritzka opined that the employee's "medical condition is not of such a nature that it is permanent and that she should not return to her prior employment, at least as an office manager and file clerk". 

On May 22, 2007, Dr. Gritzka participated in a deposition. Dr. Gritzka testified he opined the work injury did not cause the spondylolisthesis but that it aggravated and became symptomatic as a result of the work injury. Dr. Gritzka opined that the employee was not a good candidate for surgery because she had no fixed muscle spasms in the low back and she failed validity testing pursuant to the AMA Guides of Evaluation of Permanent Impairment for the Lumbar Flexation. Dr. Gritzka testified the employee’s sacral motion flexation standing was 30 degrees but her straight leg raise on her right side was 100 degrees. He opined that if the employee could not extend more than 30 degrees standing then she should not have been capable of straight leg raising at 100 degrees. He testified that the employee "flunked" the validity test. 

After re-evaluating the medical records, specifically the employee's non-attendance of physical therapy, Dr. Gritzka changed his opinion of medical stability. Dr. Gritzka testified that "if Ms. Schouten was not going to go to physical therapy then she was medically stable as of April 24, 2006." Dr. Gritzka opined that the employee could return to her job at the time of injury of an office manager, if it was a sedentary job. Dr. Gritzka additionally reaffirmed that the employee did not have any objective change 45 days after Dr. Duddy's last evaluation on April 24, 2006. On cross-examination, however, Dr. Gritzka testified that the employee would, or could, improve with further treatment if she would follow through with focused physical therapy. 

The employer deposed the employee on May 8, 2007. During the deposition, the employer asked the employee questions regarding her failure to complete physical therapy as prescribed by Dr. Duddy. The employee testified that Dr. Duddy recommended physical therapy, but that she stopped attending because her prescription ran out and her husband's insurance would not cover physical therapy. Nevertheless, when questioned further by the employer, the employee acknowledged that her medical benefits had been covered through July 5, 2006 and all her medical bills had been paid through that time. She acknowledged that the lack of insurance coverage was not an issue at the time she was undergoing physical therapy in March 2006. 

The employee testified that her prescription for physical therapy ran out, and that is why she did not attend further appointments in March 2006. Nevertheless, when provided with chart notes confirming that she failed to appear for four physical therapy appointments, the employee testified that she could not recall why she did not attend those appointments.  When confronted with the no-show chart notes, the employee then explained that she refused physical therapy because she was in pain. The employee also testified that Dr. Voke had prescribed physical therapy, and that she now planned to attend. Her explanation for why she intended to attend the physical therapy prescribed by Dr. Voke, but not that prescribed by Dr. Duddy, was that "I like Dr. Voke a lot better than I like Dr. Duddy." At hearing, the employee testified similarly, that she desires to return to physical therapy, as prescribed by Dr. Voke.

The employer also deposed Dr. Gritzka on May 22, 2007. During Dr. Gritzka's deposition, the employer presented Dr. Gritzka with the original physical therapy recommendation and the notes demonstrating that the employee failed to appear at four appointments. Dr. Gritzka testified that "I think she would benefit from physical therapy if she would go." He opined that if she would not attend, the employee's condition should be considered medically stable. 

The employer asserts injured workers must mitigate their damages by attending medical treatment as prescribed, assuming the medical treatment is reasonable. Here, the employer reasons, the employee refused to finish physical therapy that would improve her condition and failed to mitigate her damages pursuant to AS 23.30.095(d). 

The employee responds that Dr. Voke believes the employee needs physical therapy and, as such, she is not medically stable and her problems are still related to her industrial injury. Likewise, she notes, Dr. Duddy did not release her to return to work and wanted her to try a TENS unit, which was not provided. Dr. Duddy also noted the employee had problems with menopause. The threshold issue we must decide is the compensability of the employee’s condition.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Alaska Supreme Court has long recognized that employment which causes injury or which sufficiently aggravates, accelerates, or combines with a pre-existing condition to cause disability entitles an employee to compensation and benefits.  Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966).  Liability may be imposed on an employer, however, only if the employment injury aggravated, accelerated, or combined with the pre-existing condition and was a "substantial factor" contributing to the ultimate disability.  United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).

AS 23.30.120(a) provides, in part, "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."  Continuing disability and need for medical benefits must also be presumed.  Olson v. AIC/Martin J.V., 818 P.2d 669, 672 (Alaska 1991); Municipality of Anchorage v. Carter, 818 P.2d 661, 665 (Alaska 1991).

"Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of the medical facts involved."  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  Once the presumption of compensability attaches the burden of production shifts to the employer. Id. at 869.

To overcome the presumption of compensability, the employer must present substantial evidence the disability is not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  The Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion'" Miller, 577 P.2d at 1046 (quoting Thornton, 411 P.2d at 209, 210).  In DeYonge v. NANA/Marriott, 1 P.3d 90 (Alaska 2000), the Court explained that the employer must produce substantial evidence that either (1) non-work-related events alone caused the employee’s worsened condition, or (2) there was no possibility that the employee’s work caused the aggravation. “For the purposes of overcoming the presumption of compensability medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's injury or disability, without ruling out work related causes." Tolbert v. Alascom, Inc., 973 P.2d 603 (Alaska 1999). 

The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption.  Veco, 693 P.2d at 871.  "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself."  Id. at 869.

If the employer produces substantial evidence that the disability was not work-related, the presumption drops out, and the employee must prove all the elements of her claim by a preponderance of the evidence.  Id. at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of [the triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).

Based on Dr. Voke's medical records indicating the employee had back pain initiating with a work injury, together with the employee’s testimony that her current problems are a result of her work for the employer, we find the employee has submitted sufficient evidence to establish a preliminary link that the employee's injury and continuing condition are work-related. Accordingly, we find the employer must submit substantial evidence to rebut the presumption.

To rebut the presumption, the employer submitted the medical opinion and testimony of Dr. Schilperoort who concluded the employee was medically stable regarding the work related lumbar strain and had returned to her baseline condition. He further opined the employee was no longer in need of medical treatment as a result of the work related injury. Based on this evidence, we find the employer has submitted sufficient evidence to rebut the presumption. Accordingly, we find the employee must prove her claim by a preponderance of the evidence in order to prevail. 

Based on our review of the record, we find the employee has proven with the greater weight of evidence that she was injured at work, and that her condition is work related. Nevertheless, in order to prevail in her claim for continuing benefits in this case, the employee must prove she has not unreasonably refused to submit to medical treatment. Accordingly, the Board must determine the reasonableness of physical therapy recommended by numerous physicians, including the employee’s treating physician, and the reasonableness of physical therapy.   AS 23.30.095(d) states as follows:

If at any time during the period the employee unreasonably refuses to submit to medical or surgical treatment, the board may by order suspend the payment of further compensation while the refusal continues, and no compensation may be paid at any time during the period of suspension, unless the circumstances justified the refusal.

The Alaska Supreme Court has provided the Board with guidance in determining questions of reasonableness of recommended treatment.  In Fluor Alaska, Inc. v. Mendoza, 616 P.2d 25, 28 (Alaska 1980, the court stated:

We believe that AS 23.30.095(d), construed in accordance with the “liberal humanitarian purposes”: of the Workers’ Compensation Act, requires that a refusal be held reasonable if a conscious weighing of the results of having [the treatment] or not having [the treatment] could have led to the refusal, regardless of whether such weighing actually occurred.  (Footnotes omitted).

The Court in Fluor also noted that the Board can properly consider an employee’s first-hand knowledge of bad effects resulting from the proposed medical treatment.  The determination of the reasonableness of refusing a medical treatment is, as the Court quoted from Professor Larson’s treatise, a “complex fact judgment involving a multitude of variables.” Id.  The Court stated complex factors must be weighed in balancing the chances of success and probable results of the treatment against the possible adverse consequences, to determine the reasonableness of an employee’s refusal to submit to treatment. Id.

The Alaska Supreme Court in Metcalf v. Felec Services, 784 P.2d at 1388 (Alaska 1997) states the factors to be considered in determining the reasonableness of treatment refusal include the risk and seriousness of side effects, the chance of cure or improvement, and any first-hand negative experience or observations of the employee regarding either the procedure or medical care recommended. 

Based upon our review of the record in this case, we find concurrence amongst the medical opinions of Drs. Duddy, Voke, Gritzka and Schilperoort that objective improvement of the employee’s condition could be achieved if the employee was compliant with physical therapy.  Further, we find no reasonable basis for the employee to refuse to engage in physical therapy.  Indeed, based upon the medical record in this case, we find it was unreasonable for the employee to postpone physical therapy.  

The employee did not testify or otherwise indicate that she stopped engaging in physical therapy due to any negative experiences or effects. In fact, the employee states she now wishes to go through the course of physical therapy recommended by Dr. Voke. Accordingly, we find her refusal fails the "reasonableness" standard set forth in Fluor and Felec. Accordingly, we find she failed to mitigate her damages pursuant to AS 23.30.095(d). 

We recognize the employee advanced a number of excuses as to why she needed to miss physical therapy sessions, including that she lacked transportation, that she was in pain and needed pain medication and/or a TENS unit, and that she was depressed and needed psychological assistance. We also recognize that  Drs. Voke, Duddy and Grtizka variously indicated that she would not be found medically stationary if she would participate in physical therapy, which might be successfully accomplished with the assistance of a TENS unit, medication, and/or psychological assistance. 

Based on the foregoing considerations, we will deny the employee's request for reinstatement of temporary total disability benefits after July 5, 2006 until she successfully completes a physical therapy program, as recommended by Dr. Voke. We also direct that the employee be provided medical benefits to assist her with physical therapy,
 which may include a TENS unit, medication, and/or psychological assistance. 

Upon the successful completion of a physical therapy program, we will consider reinstatement of the employee’s suspended time-loss benefits.
 We reserve jurisdiction to resolve any associated disputes.

As to the employee’s claim for attorney fees and costs, AS 23.30.145 states, in pertinent part:

(b)  If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of the claim, the board shall make an award to reimburse the claimant for the costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

Based on our review of the record, we find the employee’s attorney successfully obtained medical benefits, including physical therapy, but not time loss benefits, for the employee.  Accordingly, we conclude the employee is entitled to receive a partial award of actual attorney’s fees for obtaining these benefits.  

According to the affidavit of fees submitted in this case, as well as the representations made at hearing, attorney Coe billed a total of 32.9 hours to this case, including the time spent at hearing. Attorney Coe bills his time at a rate of $200.00 per hour, for a total attorney fee award request of $6580.00. He also seeks reimbursement of $161.55 for deposition and copying costs incurred in this case.

After taking into account the nature, length, complexity and benefits awarded in this case, we find the employee’s attorney fees and costs request reasonable, but that it should be reduced by a third to recognize he was not successful in achieving reinstatement of her time-loss benefits. Accordingly, we will order the employer to pay the employee’s attorney fees and costs in the amount of $4,387.00 for attorney fees. We will consider enhancing this award in the event the employee is able to successfully complete her physical therapy program and obtain an award reinstating her suspended time-loss benefits. We also order full reimbursement of all litigation costs incurred, in the amount of $161.55.


ORDER
1.   The employee’s claim for reinstatement of suspended temporary total disability benefits is denied at this time. Such benefits may be reinstated in the future, upon successful completion of a prescribed physical therapy program. We reserve jurisdiction to resolve disputes.

2.    The employer shall provide the employee with medical benefits to assist her with physical therapy, which may include a TENS unit, medication, and/or psychological assistance. 

3.   The employer shall pay the employee’s reasonable attorney fees in the amount of $4,387.00 and litigation costs in the amount of $161.55, in accord with this decision. 

Dated at Anchorage, Alaska this 17th day of August, 2007.




ALASKA WORKERS' COMPENSATION BOARD
























_______________________________________                                



Fred Brown, Designated Chair




_______________________________________                                



Linda Hutchings, Member




_______________________________________                                



Dave Robinson, Member
APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127.

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128.

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of LINDA SCHOUTEN employee / applicant; v. ALASKA INDUSTRIAL HARDWARE, employer AIG CLAIMS SERVICES / defendants; Case No. 200515544; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on August 17, 2007.
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Carole Quam, Clerk II
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� See AS 23.30.195(e).


� This Decision requires the employer to pay the costs of the employee’s ordered physical therapy sessions. However, based on our conclusion the employee has not provided a satisfactory reason for missing any past physical therapy appointments, the employer is due an offset for any payments made as a result of the employee’s failure to timely cancel physical therapy appointments.





� In our deliberations, we concluded this mechanism for granting a time-loss award may be more favorable to the employee, if she successfully completes physical therapy. We considered an alternative award formula, which would allow reinstatement of time-loss benefits at the time of resumption of physical therapy, but the employer would be granted a credit for the time-loss benefits paid during the period of February 22 through the July 6, 2006 controversion date, after she failed to attend physical therapy sessions.
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