In re CONNIE LACY d/b/a GREEN DRAGON’S LAIR
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ALASKA WORKERS' COMPENSATION BOARD


P.O. Box 115512


Juneau, Alaska 99811-5512

	IN THE MATTER OF THE PETITION FOR

A FINDING OF THE FAILURE TO INSURE

WORKERS' COMPENSATION LIABILITY

AGAINST

CONNIE LACY,

d/b/a GREEN DRAGON’S LAIR,

                                     Uninsured Employer,

                                                     Respondent.


	)

)

)

)

)

)

)

)

)

)

)

)

)
	FINAL DECISION AND ORDER

AWCB Case No.  700001770
AWCB Decision No.  07-0265

Filed with AWCB Anchorage, Alaska

on September 4, 2007


We heard this petition for a civil penalty on August 23, 2007, in Anchorage, Alaska.  The employer represented herself..  Richard Degenhardt, Investigator for the Fraud Investigation Section of the Workers’ Compensation Division (“Division”), of the Alaska Department of Labor and Workforce Development (“DOL”), represented the State of Alaska.  We closed the record at the conclusion of the hearing on August 23, 2007.

ISSUE

Shall we assess civil penalties against the employer, under AS 23.30.080(f), for failure to insure her employees? 

SUMMARY OF THE EVIDENCE

In our August 10, 2007 Stop Work Order and Interlocutory Decision and Order
 in this matter, we discussed the case history and evidence as follows, in part: 

Investigator Richard Degenhardt testified at the hearing on August 8, 2007, that the Division became aware that the employer did not have workers’ compensation insurance during the course of a routine records check on August 21, 2006.  He testified the DOL, Workers’ Compensation Division records indicated the employer had not filed a current Notice of Insurance.
  He additionally testified that DOL Employment Security Division (“ESD”) tax records indicated the employer had three employees for the second quarter of 2006,
 and payroll of $6,933.14 for the third quarter of 2006, $7,626.45 for the fourth quarter of 2006, and $8,389.09 for the first quarter of 2007.
  He testified ESD tax records list Connie E. Lacy as the sole proprietor of the Green Dragon’s Lair.   He also testified the Alaska Division of Occupational Licensing records indicate the employer was issued License #4730316, Green Dragon’s Lair, for October 25, 2005 through December 31, 2007, as a partnership owned by Connie E. Lacy and Gregory L. Lacy.
   

The Investigator Degenhardt testified the National Council on Compensation Insurance, Inc. (“NCCI”) database contained a report of Notice of Insurance for this employee, indicating it had secured workers’ compensation insurance coverage with American Interstate Insurance Company for the period November 10, 2005 through November 10, 2006.
   However, he testified the report showed the employer’s coverage had been cancelled by the insurer effective June 6, 2006 for non-payment of the employer’s premium.
   He testified that, as of the morning of the hearing, the employer had not secured insurance, resulting in a 429 day lapse in coverage.  

Investigator Degenhardt testified the employer stopped reporting wages to ESD in June 2006.  However, he testified that during his investigation he spoke with at least one employee on the phone, and on August 6, 2007 inspected the business, finding it open with at least one employee.  He testified the employer’s business is a coffee shop, which also sells knives and swords, in Anchorage’s Northway Mall.  He testified the employer has no previous history as an uninsured employer with the Division.  He also testified there is no record of injury for the employer’s staff.  He testified the employer’s staff members are classified for insurance purposes as #9079 (9083) Restaurant & Drivers or Specialty Baked Goods Shops & Drivers, with a rate multiplier of $5.25 per $100.00 of payroll, a relatively low risk classification. 

Investigator Degenhardt testified he served an Accusation and Petition for Failure to Insure on August 21, 2006.
    Investigator Degenhardt testified he served a Petition for Finding of Failure to Insure and Assessment of Civil Penalties on the employer on November 10, 2006,
 together with a Discovery Demand.
    Because the employer failed to respond, the Investigator testified he served a Second Discovery Request Letter on December 30, 2006.
  The Investigator served a Petition to Compel, Request for Conference, and a Prehearing Request of Discovery on January 11, 2007.
  The Investigator testified he served the employer an Affidavit of Readiness for Hearing and Notice of Evidence on May 14, 2007.
  In response to the unopposed Affidavit of Readiness for Hearing, the Board Designee set the Petition for hearing on August 8, 2007.  The employer was served a Hearing Notice on July 13, 2007, by certified mail.
   

The Investigator requested that we find the employer has been an uninsured employer from June 6, 2006 through the date of the hearing.  He recommended we find the employer has failed to insure her employees for that period, and order the employer and her business direct liability for any work injuries to his employees for the uninsured period. . . .  He requested we assess civil penalties under AS 23.30.080(f) for the uninsured period for the three employees documented in the second quarter in 2006, totaling $18,000.00.  In the alternative, the Investigator requested we order the employer to comply fully with the Discovery Demand within seven days, issue a subpoena to compel the employer to provide to that information, and hold the record open until we secure that information.  He requested we issued a Stop Order until the employer reinstates workers’ compensation insurance.   He requested that we put the employer on a watch list for five years.
  

In our August 10, 2007 Decision and Order, we found the employer had failed to insure its employee’s since June 6, 2006, but that it had refused to disclose information concerning the number of employees used in the business, or the hours those employee’s worked, or any other relevant information sought by the Investigator.  We directed:

ORDER

1.
We issue a Stop Order effective immediately.  Under AS 23.30.080(d), the employer is prohibited from using employee labor within the territorial jurisdiction of the State of Alaska until she provides proof of workers’ compensation insurance coverage for employees.  

2. 
We request the Alaska State Troopers to serve a copy of this Stop Order and Decision and Order on the employer.

3.
We order the employer to produce the records requested in the Discovery Demand and return those records to the Investigator within 10 days of the date of service of this Decision and Order.  We retain jurisdiction over this issue under our authority to modify our decisions at AS 23.30.130.  If the employer fails to produce the records within 10 days of the service date of this Decision and Order, on our own motion we will consider sanctions against her under AS 23.30.108(c).  

4.
We find the employer is subject to civil penalties under AS 23.30.080(f) for the period in which it was uninsured, from June 6, 2006 through at least August 8, 2007.  We exercise our discretion to issue a subpoena for the employer, and to reconvene our hearing to fully consider the Petition, including the issue of civil penalties, at 8:30 a.m. on August 23, 2007.  We retain jurisdiction to assess civil penalties, under AS 23.30.080(f), pending that hearing.

5.
Under AS 23.30.075(b), Connie E. Lacey, Gregory L. Lacy, and the Green Dragons Lair are jointly and severally liable with the business for all benefits and penalties due under the Alaska Workers’ Compensation Act for any claims or penalties arising during the period in which it was in violation of AS 23.30.075, from June 6, 2006 through at least August 8, 2007.  We retain jurisdiction, under AS 23.30.130, to modify our findings concerning the period of violation of AS 23.30.075, pending the employer’s response to the Discovery Demand.  

6.
The employer is subject to the penalties provided in AS 23.30.070 for any claims arising during the period in which she was in violation of AS 23.30.085, from June 6, 2006 through at least August 8, 2007.

7.
If the employer is permitted to restart operations, she shall maintain workers’ compensation insurance coverage of any employees, in compliance with AS 23.30.075 and continue to file evidence of compliance in accord with AS 23.30.085.

8.
If the employer fails to secure and maintain insurance for its employees following the issuance of this decision and order, she will be subject to the penalties provided in AS 23.30.080(d).

8. 
Pursuant to AS 23.30.135, we direct the Workers' Compensation Uninsured Employer Investigator to investigate this employer quarterly, for five years, for compliance with AS 23.30.075 and AS 23.30.085.
  

At the hearing on August 23, 2007 the employer testified concerning the financial hardship her business is undergoing, and concerning her unsuccessful attempts to get her former workers’ compensation carrier to accept partial payment.  She testified she is now operating the business herself, with no employees.  She testified she had not attempted to respond or to bring her business into compliance because she was contemplating selling it.

At the hearing on August 23, 2007, Investigator Degenhardt testified the employer had provided discovery in response to the subpoena.  Based on her responses on or about August 17, 2007, and the available documents, he testified the employer had been uninsured and using employee labor from June 6, 2006 through August 17, 2007, a total of 437 days.  He testified this came to a total of 319 uninsured employee work days.  Because the employer was recalcitrant to disclose information related to our proceeding, he testified it took nearly a year to bring this matter to a hearing.  The Investigator recommended a penalty of $30.00 to $75.00 per uninsured employee work day. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I.
REQUIREMENT TO INSURE

The additional evidence received in our hearing on August 23, 2007, confirm and corroborate our findings and conclusions in our August 10, 2007 Decision and Order.  We will affirm our order concerning the employer’s requirement to insure employees under the Alaska Workers’ Compensation Ac, in accord with AS 23.30.085(a)&(b), AS 23.30.070, AS 23.30.075(a)&(b).  We will also affirm our Stop Order, under AS 23.30.080(d).

II.
ASSESSMENT OF A Civil PenaltY UNDER AS 23.30.080(f)
In our August 10, 2007 decision, we concluded the employer failed to provide workers’ compensation insurance for her employees, in violation of AS 23.30.075 and AS 23.30.085, for 429 days, from June 6, 2006 through August8, 2007.  Based on the information now in the record, and based on the hearing testimony of the Investigator and employer, concerning the number of employees and hours worked, we find the employer had 319 uninsured employee work days from June 6, 2006 through August 8, 2007.  The effective date of the penalty provision, AS 232.30.080(f) was November 7, 2005.  Accordingly, based on the available record, we conclude the employer had 319 uninsured employee work days.

When an employer subject to the requirement of AS 23.30.075 fails to comply, we may assess a civil penalty.  AS 23.30.080(f) provides:

If an employer fails to insure or provide security as required by AS 23.30.075, the division may petition the board to assess a civil penalty of up to $1,000 for each employee for each day an employee is employed while the employer failed to insure or provide the security required by AS 23.30.075.  The failure of an employer to file evidence of compliance as required by AS 23.30.085 creates a rebuttable presumption that the employer has failed to insure or provide security as required by AS 23.30.075. 

The provisions of AS 23.30.080(f) give us discretion to consider assessing civil penalties requested by the Division.  We find the employer is subject to those penalties, and the Division has filed a Petition for those penalties.  

Although the statute grants broad discretion to us in assessing penalties under AS 23.30.080(f), that section sets a low evidentiary burden to trigger the penalties: a presumption of failure to insure if proof of insurance compliance is not filed with the Division.  Also, the statute sets a very high maximum penalty of $1,000.00 per employee per day, the highest penalty of any state.
   Accordingly, we have interpreted this section to reflect a legislative intent that we should normally assess a civil penalty for failure to insure employees.
  

In our decision and order In re Alexandra Mayberry / Cooker, Inc.,
 we examined the issue of minimum penalties under AS 23.30.080(f).  We noted the requirement at AS 23.30.082 to deposit these civil penalties into the Workers’ Compensation Benefits Guaranty Fund (“WCBGF”) to provide guaranteed benefits to workers who are injured while working for uninsured employers.
  We found these penalties, in part, serve a purpose equivalent to premiums paid to workers’ compensation carriers.  In light of the unpredicted periods of workers’ compensation liability and unpredictable numbers of injured workers, we concluded it would be reasonable to assess civil penalties of at least double the normal insurance premium rate for the period an employer has failed to insure its workers.
   

Our decisions In re Hummingbird Services,
 In Re Wrangell Seafoods, Inc.,
 In re Absolute Fresh Seafoods, Inc.,
 and In re Alaska Native Brotherhood #2 discussed a number of aggravating and mitigating factors we consider in determining appropriate civil penalties under AS 23.30.080(f).  Those factors include: the number of days of uninsured employee labor, the size of the business, the record of injuries of the employee, both in general and during the uninsured period, the extent of the employer’s compliance with the Alaska Workers’ Compensation Act, the diligence exercised in remedying the failure to insure, the clarity of notice of cancellation of insurance, the employer’s compliance with the investigation and remedial requirements, the risk of the employer’s workplace, the impact of the penalty on the employer’s ability to continue to conduct business, the impact of the penalty on the employees, the impact of the penalty on the employer’s community, whether the employer acted in blatant disregard for the statutory requirements, whether the employer violated a stop order, and the credibility of the employer’s promises to correct its behavior.

In our April 4, 2007 decision In re Lighthouse Therapeutic Massage, L.L.C.,
 examined a series of our decisions specifically discussing appropriate civil penalties under AS 23.30.080(f) in non-egregious cases.
  In each of those decisions, we found that a civil penalty of $15.00 per uninsured employee work day would be reasonable in cases in which the employer’s violation had not been egregious.  In subsequent cases, we have continued to apply this rationale.
  

In the instant case, we find the employer failed to continue its workers’ compensation insurance for a period well over a year during the time following the effective date of AS 23.30.080(f).  Although the employer was not diligent in maintaining her workers’ compensation insurance, once she was clearly notified of his violation by our Investigator, she was brought into compliance.  Based on the available record, we find no employees suffered injury during the period of lapsed coverage.  We find the employer was at first recalcitrant, but eventually cooperated with the investigation.  We find the employer ceased violation of the insurance requirements by reinstating the workers’ compensation insurance for its employees.  

Nevertheless, when taken as a whole, we find the employer’s other violations were not egregious, and we will take that into account in the assessment of civil penalties under AS 23.30.080(f).  Based on the evidence of the facts in the record of this case, we will find the rationale in our decisions In re Lighthouse Therapeutic Massage, L.L.C., In re Hummingbird Services, In re Alaska Native Brotherhood #2, In re Alaska Arts, and In re SOE, is relevant to the facts of the instant case.  We will limit the civil penalty to $15.00 per uninsured employee work day, as reasonable under AS 23.30.080(f).  Based on this rate, the employer’s 319 uninsured employee work days yield a total civil penalty of $4,785.00.
  We will order this amount as a civil penalty under AS 23.30.080(f).  

III.
MODIFICATION OF THE PAYMENT SCHEDULE FOR THE CIVIL PENALTY
AS 23.30.080(g) provides:

If an employer fails to pay a civil penalty order issued under (d), (e), or (f) of this section within seven days after the date of service of the order upon the employer, the director may declare the employer in default.  The director shall file a certified copy of the penalty order and declaration of default with the clerk of the superior court.  The court shall, upon the filing of the copy of the order and declaration, enter judgment for the amount declared in default . . . .

AS 23.30.130(a) provides:

Upon its own initiative, or upon the applica​tion of any party in interest on the ground of a change in condi​tions, including, for the purposes of AS 23.30.175, a change in resi​dence, or because of a mistake in its determi​nation of a fact, the board may, before one year after the date of the last payment of compensation . . . whether or not a compensa​tion order has been issued . . . review a compensation case. . . .  Under AS 23.30.110 the board may issue a new compensation order …. 

AS 23.30.135(a) provides, in part:


In making an investigation or inquiry or conducting a hearing the board is not bound by common law or statutory rules of evidence or by technical or formal rules of procedure, except as provided in this chapter.  The board may make its investigation or inquiry or conduct its hearing in the manner by which it may best ascertain the rights of the parties. . . .

We note the potential impact of a penalty of this amount on the employer’s business.  We will exercise our discretion to direct Investigator Degenhardt to explore a payment schedule for penalties assessed under AS 23.30.080(d)&(f).  Under our broad procedural authority to protect the rights of parties, at AS 23.30.135, we will temporarily suspend the payment of the civil penalty, and refer this matter to Investigator Degenhardt to arrange with the employer a proposed payment schedule to submit for our consideration within 30 days.  We will retain jurisdiction over this issue.
 

ORDER

1.
The employer shall pay a civil penalty of $4,785.00 under AS 23.30.080(f) for the period in which she was uninsured, to the Alaska Workers’ Compensation Benefits Guaranty Fund, and mailed to the Alaska Department of Labor, Division of Workers’ Compensation, Juneau Office, PO Box 11512, Juneau Alaska 99811-5512.  

2.
Under AS 23.30.135, we direct Investigator Richard Degenhardt to arrange a proposed payment schedule for the civil penalties assessed under AS 23.30.080(d)&(f), to submit for our consideration within 30 days of this decision.  We suspend the payment deadline under AS 23.30.080(d)&(f), and retain jurisdiction over this issue under AS 23.30.130.

3.
We affirm our Decision and Order, AWCB Decision No. 07-0233n (August 10, 2007), specifically:


a.
The Stop Order remains in effect.  Under AS 23.30.080(d), the employer is prohibited from using employee labor within the territorial jurisdiction of the State of Alaska until she provides proof of workers’ compensation insurance coverage for employees.  


b.
Under AS 23.30.075(b), Connie E. Lacey, Gregory L. Lacy, and the Green Dragons Lair are jointly and severally liable with the business for all benefits and penalties due under the Alaska Workers’ Compensation Act for any claims or penalties arising during the period in which she was in violation of AS 23.30.075, from June 6, 2006 through at least August 8, 2007.  


c.
The employer is subject to the penalties provided in AS 23.30.070 for any claims arising during the period in which she was in violation of AS 23.30.085, from June 6, 2006 through at least August 8, 2007.


d.
If the employer is permitted to restart operations, she shall maintain workers’ compensation insurance coverage of any employees, in compliance with AS 23.30.075 and continue to file evidence of compliance in accord with AS 23.30.085.


e.
If the employer fails to secure and maintain insurance for its employees following the issuance of this decision and order, she will be subject to the penalties provided in AS 23.30.080(d).


f. 
Pursuant to AS 23.30.135, we direct the Workers' Compensation Uninsured Employer Investigator to investigate this employer quarterly, for five years, for compliance with AS 23.30.075 and AS 23.30.085.  


Dated at Anchorage, Alaska this 4th day of  September, 2007.





ALASKA WORKERS' COMPENSATION BOARD



___________________________________



William Walters,  Designated Chairman


___________________________________                                

Robert C. Weel, Member


___________________________________                                

Patricia A. Vollendorf, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in re CONNIE LACY d/b/a GREEN DRAGON’S LAIR, uninsured employer / defendants; Case No. 700001770; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on September 4, 2007.






Jean Sullivan, Admin. Clerk
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� See, also, National Council on Compensation Insurance, Inc., Proof of Coverage Search, database printout, May 14, 2006.


� DOL, ESD tax records computer printout, May 14, 2007.   


� Id.
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� Petition dated December 9, 2006.


� Discovery Demand dated December 27, 2006.
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� Petition to Compel, Request for Conference, and a Prehearing Request of Discovery, dated January 9, 2007.   


� Affidavit of Readiness for Hearing and Notice of Evidence to be Introduced at Hearing, dated May 14, 2007.


� Hearing Notice, dated July 13, 2007.


� AWCB Decision No. 07-0233 at 2-4.


� Id. at 9-10.


� See, In re Alaska Native Brotherhood #2, AWCB Decision No. 06-0113 (May 8, 2006) at 11.


� See, e.g., In re Akutan Traditional Council, AWCB Decision No. 06-0084 (April 18, 2006), p 8, fn 19.


� Decision No. 07-0032 (February 23, 2007).


� Although other possible sources of funding are provided for the WCBGF, we found the statutory scheme reflects a an explicit legislative intent that civil penalties under AS 23.30.080(f) deposited into the WCBGF will serve a purpose equivalent to premiums paid to workers’ compensation carriers, enabling the fund to meet potential liability for benefits during periods of coverage of uninsured employees by the WCBGF.  We found the WCBGF is undertaking potential liability for unpredicted periods of workers’ compensation coverage, and for poorly predictable numbers of injured workers, often in failing enterprises.  In light of this inherent unpredictability and the legislative intent for the WCBGF, we found it would be prudent, reasonable, and necessary to assess civil penalties of at least double the normal commercial premium rate for the period an employer has failed to insure its workers.    


� Id. at 11.


� AWCB Decision No. 07-0013 (January 26, 2007).


� AWCB Decision No. 06-0055 (March 6, 2006).


� AWCB Decision No. 07-0014 (January 30, 2007).


� See, e.g., In Re Wrangell Seafoods, Inc., AWCB Decision No. 06-0055 (March 6, 2006) )[$500.00 per employee per day], In Re Edwell John, Jr., d/b/a Admiralty Computers, AWCB Decision No. 06-0059 (March 8, 2006) [$25.00 per employee per day], In re Absolute Fresh Seafoods, Inc., AWCB Decision No. 07-0014 (January 30, 2007)[$20.00 per employee per day] ], and In re Dufour, AWCB Decision No. 06-0152 (June 9, 2006) [$250.00 per employee per day, $245.00 suspended, leaving a penalty of $5.00 per employee per day].  


� AWCB Decision No. 07-0076 (April 4, 2007).


� See also, In re KD Sinnok Arts and Crafts, AWCB Decision No. 07-0069 (April 2, 2007), In re Alaska Outboard, AWCB Decision No. 07-0049 (March 9, 2007), In re Dale Potter AWCB Decision No. 07-0028 (February 20, 2007), In re Bermudez, et al, AWCB Decision No. 07-0013 (January 26, 2007), In re Hummingbird Services, AWCB Decision No. 07-0013 (January 26, 2007), In re Alaska Native Brotherhood #2, AWCB Decision No. 06-0113 (May 8, 2006), In re Alaska Arts, AWCB Decision No. 07-0036 (February 27, 2007), and In re SO, AWCB Decision No. 07-0037 (February 27, 2007).    


� See, e.g., In re Parfait Dix, AWCB Decision No. 07-0101 (April 26, 2007).


� We note that this amount exceeds the minimum penalty amount suggested under the rationale of In re Alexandra Mayberry / Cooker, Inc.  The employer’s putative premium rate is $750.00 per year.  The premium for the 14 uninsured months would be $875.00.  Double that premium would yield a minimum civil penalty of $1,750.00.  


� AS 23.30.130.  See, also, In re Wrangell Seafoods, AWCB Decision No. 06-0135 (May 26, 2006).
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