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ALASKA WORKERS' COMPENSATION BOARD

       P.O. Box 115512
Juneau, Alaska 99811-5512

	KARL B. CAMERON, 

                                Employee, 

                                       Applicant,

                                v. 

TAB ELECTRIC INC.,

                                Employer,

                                and 

LIBERTY NORTHWEST 

INSURANCE CO.,

                                Insurer,

                                       Defendant.
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	FINAL DECISION AND ORDER

AWCB Case No.  200515003
AWCB Decision No.  07-0276

Filed with AWCB Anchorage, Alaska

on September 10, 2007


The Alaska Workers’ Compensation Board (Board) heard the employee’s claim for permanent  total disability (PTD) benefits on July 24, 2007 at, Anchorage Alaska.  The employee represented himself.   Attorney Jeffrey Holloway represented the employer and insurer.  We kept the record open to receive depositions and closed the record when we next met on August 9, 2007.  


ISSUES
1. Whether the employee is permanently, totally disabled under AS 23.30.180.  

2. Whether the left shoulder condition is a compensable, work-related condition.  


SUMMARY OF THE EVIDENCE
The following recitation of facts is limited to the narrow issue before us, listed above.  We incorporate by reference the facts as detailed in our earlier decision in Cameron v. TAB Electric, AWCB Decision No. 07-0091 (April 19, 2007) (Cameron I).  According to his August 16, 2005 Report of Occupational Injury or Illness, the employee injured his right upper arm on August 16, 2005, while working for the employer as an operator.  The employee described his mechanism of injury as:  “Slipped / fell into conduit ditch, twisting right arm on ground rod.”  The employer described:  “When getting into ditch, the soil gave way and he stumbled forward into the open trench.”  The employer initially accepted the compensability of the employee’s medical and timeloss benefits.  The employee requested reemployment benefits, but was found not eligible for reemployment benefits on April 17, 2006;  the employee’s treating physician, Stephen Tower, M.D., approved the employee’s return to work  as a Sales Agent, Insurance, on March 13, 2006.   The employer continued to pay TTD until October 4, 2006.  

The employee underwent surgery to repair a right rotator cuff tear on September 15, 2005, with Dr. Tower.  Dr. Tower performed a second open right rotator cuff repair, with acromioplasy on April 25, 2006, and advised that the employee not begin a strengthening program for six months, but that the employee could return to a desk job as of June 15, 2006.  

At the request of the employer, the employee was evaluated by Loren Jensen, M.D., on November 30, 2005, August 30, 2006, and January 17, 2007.  At the 2005 examination, Dr. Jensen opined Dr. Tower’s treatment was appropriate and recommended the employee continue that course of treatment.  At the 2006 examination, Dr. Jensen opined the right shoulder condition was “entirely related to the August 16, 2005 injury” and that with regards to the shoulder condition, the employee would be medically stable in April of 2007.  Dr. Jensen rated the employee’s permanent impairment at 17% of the whole person.  At the 2007 examination, Dr. Jensen confirmed his prior opinions, but found the employee’s right shoulder condition to be medically stable as of that date (January 17, 2007).  Dr. Jensen recommended continued self-directed exercise regiment.  

In response to an inquiry from the employer’s counsel, in his February 5, 2007 letter, Dr. Tower commented:  

This is in reply to your letter of February 5, 2007, regarding whether or not Mr. Cameron had the physical capabilities to perform the job of insurance agent on a full-time basis from August 7, 2007 (sic).  I do not believe he did have the physical capabilities, but that is not necessarily related completely to his right shoulder but, rather, to a combination of issues regarding his right shoulder and other issues.  This includes a profound hearing loss and the fact that amplification equipment is not available, which is needed to allow him to carry on the phone conversations necessary for such a position.  

The employee testified at the April 21, 2007 hearing, and in his January 19, 2007 deposition.  At hearing, the employee testified about his dealings in the insurance industry, and how he has been licensed to sell insurance in California and Alaska since 1992.  He is licensed to sell all lines of insurance in Alaska, including life, health, disability, auto, home and liability.  He testified that he was never very good at insurance sales, and never made much money.  At the March 21, 2007 hearing, he testified that his biggest impediment to returning to work in insurance sales is his profound hearing loss, which is not related to his shoulder injury.  He brought in adaptive equipment and demonstrated the amplification systems that he has at home that allow him to converse on the telephone.  In his deposition at page 32, he testified:  

I’ve been licensed in insurance since 1992 in California and I let it drop for a couple of years in Utah, and then I came to Alaska and relicensed.  My total in insurance in that entire time has probably been four policies.  I’m just not an insurance salesperson.  

My biggest problem I have with insurance is hearing.  In order to be able to work in the insurance field, you’ve got to be able to handle a telephone and talk fluently on it and hear what the other person is saying and I can’t do that.  

At home, I have volume control telephones, special phones that I can raise the volume up so I can hear.  But when I’m out of the house, I’m lost.  

Brenda Beland, the office manager for Northern Investigative Associates, testified at the March 21, 2007 hearing.  She verified documents her agency produced which show that the employee’s insurance agency, Native American Insurance, and other business interests the employee was involved in.  The employee testified that most of the figures contained in the filings were speculative or projections, not necessarily actual figures.  

In our final decision in Cameron I, we denied the employee’s claim for temporary total disability (TTD) benefits.  We concluded:  

Applying the presumption analysis described above to the evidence in this claim, we find as follows:  We must first consider whether the presumption attaches.  We find the employee has failed to do so.  We find all doctors involved herein are in agreement that the employee can physically return to work at insurance sales in regards to his shoulder injury.  The employee testified he has the adaptive equipment which would allow him to converse on the telephone, he just doesn’t utilize them for work purposes.  Contrary to his assertions at hearing, we find the employee’s 15 years being licensed to sell insurance, and the fact that he ran his own agency qualifies him for the SVP for Insurance Sales.  His treating physician, Dr. Tower, specifically released him to his “desk job” as of June 15, 2006.  He is not totally disabled, thus not entitled to TTD benefits.   We conclude the employer properly recalculated the employee’s benefits to temporary partial disability benefits beginning October 4, 2006.   The employee’s claims for continuing TTD and associated penalties and interest are denied and dismissed.  

After our original March 21, 2007 hearing, but before the April 19, 2007 decision, the employee filed the present claim for PTD benefits, and seeking a determination that his left shoulder is also related to the August 16, 2005 work injury.  Again at the request of the employer the employee was evaluated by Dr. Jensen  on April 4, 2007.  Dr. Jensen specifically concluded that the left shoulder condition is not related to the August 16, 2005 injury.  Dr. Jensen found no objective record of any reference to a left shoulder complaint contemporaneous with the work injury.  Dr. Jensen noted that in his November 30, 2005 examination, the left shoulder was symptom free and presented normally.   In his June 14, 2007 report, Dr. Tower stated that he concurs with Dr. Jensen’s April 4, 2007 report that the employee’s left shoulder condition is not related to the 2005 work injury, but the normal degenerative process of a person 66 years old.  

At the July 24, 2007 hearing, the employee argued that all his conditions combined and he is now PTD.  The employer argued that the employee is not temporarily disabled, and certainly not permanently disabled as a result of his 2005 right shoulder injury.  The employer argues that all doctors agree that the left shoulder condition is not related to the 2005 injury, and that the employee can physically return to work.  The fact that the employee’s refusal to utilize his adaptive equipment for his hearing loss may prevent his return to work, is not causally related to his 2005 right shoulder injury.  


FINDINGS OF FACT AND CONCLUSIONS OF LAW
AS 23.30.180 provides in pertinent part:  “In case of total disability adjudged to be permanent 80 percent of the injured employee’s spendable weekly wages shall be paid to the employee during the continuance of the total disability.”    

"In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that the claim comes within the provisions of this chapter.”  AS 23.30.120(a)(1).  The presumption also applies to claims that the work aggravated, accelerated or combined with a preexisting condition to produce a disability or need for medical treatment.  Burgess Construction Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981).  Furthermore, in claims based on highly technical medical considerations, medical evidence is needed to make the work connection.  Id., at 316.  The presumption can also attach with a work-related aggravation / acceleration context without a specific event.  See, Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).  

Application of the presumption is a three-step process.  See, Gillispie v. B & B Foodland, 881 P.2d 1106, 1109 (Alaska 1994).  An employee must establish a "preliminary link" between the claimed conditions and his work.  For the purpose of determining whether the preliminary link between work and the claimed conditions has been attached, we do not assess the credibility of witnesses.  Resler v. Universal Services Inc., 778 P.2d 1146, 1148-49 (Alaska 1989);  Hoover v. Westbrook, AWCB Decision No.  97-0221 (November 3, 1997).  The claimed condition is then compensable if the work is a
 substantial factor in bringing it about.  Burgess, 623 P. 2d at 317.  The work is a substantial factor if:  (1)  the condition would not have occurred at the time it did, in the way it did, or to the degree it did but for the work and (2) reasonable people regard the work as a cause of the condition and attach responsibility to it.  Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 533 (Alaska 1987).

The employer must then rebut the presumption by producing substantial evidence the conditions are not work-related.  Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978).  Substantial evidence is "such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."  Grainger v. Alaska Workers' Compensation Bd., 805 P.2d 976, 977 n.1 (Alaska 1991).  The Grainger Court also explained that there are two possible ways to overcome the presumption:  (1)  produce substantial evidence which provides an alternative explanation which, if accepted, would exclude the work as the cause of the conditions; or (2) directly eliminate any reasonable possibility the work was a factor in causing the condition.  The same standard used to determine whether medical evidence is necessary to establish the preliminary link is also necessary to overcome it.  Veco, Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985).  An employer may rebut the presumption of compensability by presenting expert medical opinion evidence the work was probably not a cause of the claimed condition.  Big K Grocery v. Gibson, 836 P.2d 941, 942 (Alaska 1992).  Evidence used to rebut the presumption is examined by itself to determine whether it is sufficient to rebut the presumption.  Wolfer, 693 P. 2d at 869.  Medical testimony cannot constitute substantial evidence if it simply points to other possible causes of an employee's claimed condition without ruling out its work-relatedness.  Childs v. Copper Valley Elec. Ass'n, 860 P.2d 1184, 1189 (Alaska 1993).

If the presumption is rebutted, the employee must then prove, by a preponderance of the evidence, his work was a substantial factor which brings about the condition or aggravates a preexisting ailment.  Wolfer, at 870.  "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of the [triers of fact] that the asserted facts are probably true."  Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). 

Applying the presumption analysis described above to the evidence in this claim, we find as follows:  We must first consider whether the presumption attaches.  We find the employee has failed to do so;  both the employer’s physician, Dr. Jensen, and the employee’s treating and surgical physician have opined that the employee can return to work as far as his right shoulder is concerned.  Accordingly, we find he is neither permanently nor totally disabled, in regards to his compensable right shoulder condition.  As we found earlier, the employee testified he has the adaptive equipment which would allow him to converse on the telephone, he just doesn’t utilize them for work purposes.   As we found earlier that the employee is not entitled to TTD, we likewise conclude he is not entitled to PTD benefits.  The employee’s claim for PTD benefits is denied and dismissed.  

Regarding his claims for his left shoulder condition, we find the employee failed to raise the presumption of compensability that the left shoulder is related to the 2005 injury.  Even if we found the employee raised the presumption with his own testimony the preponderance of the medical evidence does not support his claim for left shoulder compensability.  The employee treating and surgical physician, Dr. Tower, concurs with Dr. Jensen that the employee’s left shoulder condition has no relation to the 2005 injury, and is simply the result of degeneration associated with the aging process.  The employee’s left shoulder condition is not a compensable, work-related condition;  the associated claims are denied and dismissed.  


ORDER
1. The employee’s claims for permanent total disability benefits are denied and dismissed;  he is neither permanently nor totally disabled in relation to his 2005 industrial injury. 

2. The employee’s left shoulder condition is not a compensable, work related injury;  the claims associated with the left shoulder are denied and dismissed.  

Dated at Anchorage, Alaska on September 10, 2007.






ALASKA WORKERS' COMPENSATION BOARD






Darryl Jacquot, Designated Chairman






Mark Crutchfield, Member






Janet Waldron, Member

APPEAL PROCEDURES
This compensation order is a final decision.  It becomes effective when filed in the office of the Board unless proceedings to appeal it are instituted.  Effective November 7, 2005 proceedings to appeal must be instituted in the Alaska Workers’ Compensation Appeals Commission within 30 days of the filing of this decision and be brought by a party in interest against the Board and all other parties to the proceedings before the Board. If a request for reconsideration of this final decision is timely filed with the Board, any proceedings to appeal must be instituted within 30 days after the reconsideration decision is mailed to the parties or within 30 days after the date the reconsideration request is considered denied due to the absence of any action on the reconsideration request, whichever is earlier. AS 23.30.127

An appeal may be initiated by filing with the office of the Appeals Commission: (1) a signed notice of appeal specifying the board order appealed from and 2) a statement of the grounds upon which the appeal is taken.  A cross-appeal may be initiated by filing with the office of the Appeals Commission a signed notice of cross-appeal within 30 days after the board decision is filed or within 15 days after service of a notice of appeal, whichever is later.  The notice of cross-appeal shall specify the board order appealed from and the grounds upon which the cross-appeal is taken.  AS 23.30.128

RECONSIDERATION
A party may ask the Board to reconsider this decision by filing a petition for reconsideration under AS 44.62.540 and in accordance with 8 AAC 45.050.  The petition requesting reconsideration must be filed with the Board within 15 days after delivery or mailing of this decision.

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Final Decision and Order in the matter of KARL B. CAMERON employee / applicant; v. TAB ELECTRIC INC., employer; LIBERTY NORTHWEST INSURANCE CO., insurer / defendants; Case No. 200515003; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on September 10, 2007.






Jean Sullivan, Clerk
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� Effective November 7, 2005, the work injury must be the substantial factor in bringing about the disability.  The employee’s August 16, 2005 date of injury pre-dates this statutory change.  
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