SHELLEY R. COULSON  v.  ALASKA COMMERCIAL CO

[image: image1.png]


ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 115512
Juneau, Alaska 99811-5512

	SHELLEY R. COULSON, 

                                                  Employee, 

                                                     Respondent

                                                   v. 

ALASKA COMMERCIAL CO.,

                                                  Employer,

                                                   and 

LIBERTY NORTHWEST INSURANCE CO.,

                                                  Insurer,

                                                     Petitioners.

	)
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)
	INTERLOCUTORY

DECISION AND ORDER

ON RECONSIDERATION

AWCB Case No.  200523528
AWCB Decision No.  07-0286

Filed with AWCB Anchorage, Alaska

on September  20, 2007


The Board issued its Final Decision and Order in this matter, AWCB Decision No. 07-0256, on August 23, 2007.  The order addressed the employee’s entitlement to a penalty.  The employee appeared pro se.  Attorney Jeffrey Holloway represented the employer and insurer (“employer”).  On September 7, 2007, the employer filed its Petition for Reconsideration of Decision and Order No. 07-0256 (August 23, 2007).  The employee, who continues to be unrepresented by an attorney, has not filed an opposition.  We closed the record when we met to consider the petition on September 19, 2007.  


ISSUE
Shall the Board reconsider, under AS 23.30.540, our August 23, 2007 decision and order, AWCB Decision No. 07-0256, in which we awarded a penalty under AS 23.30155(e)?


SUMMARY OF THE EVIDENCE
In a final decision and order on August 23, 2007,
, we discussed the history of the employee’s petition for a penalty, in part, as follows:

The employee began to experience bilateral shoulder pain on or about November 28, 2005, after lifting milk from the cooler to a cart, while working as the Store Team Leader for Alaska Commercial Company.  The employee’s report of injury, filed on February 13, 2006, indicates the employee initially thought her pain was associated with arthritis, as did her doctor.  Ultimately, she was diagnosed with rotator cuff tears bilaterally.

Brett L. Mason, D.O., commenced his treatment of the employee with injections.  Based upon the employee’s history, he determined the condition of her shoulders was directly related to her work.

At the employer’s request, Loren Jensen, M.D., hand and orthopedic surgeon, evaluated the employee on March 29, 2006.  Dr. Jensen agreed with Dr. Mason that based upon the nature of physical activity performed by the employee at work, her bilateral shoulder condition was work-related and that her work activity was the substantial factor causing the need for treatment.

Due to continued pain, Dr. Mason performed surgery on the employee’s left shoulder and administered an injection to the employee’s right shoulder on March 30, 2006.
  Dr. Mason performed surgery on the employee’s right shoulder on April 25, 2006.
  A SLAP lesion tear of the employee’s left shoulder was repaired by 
Dr. Mason on August 4, 2006.
  The employee underwent physical therapy for both her left and right shoulders.
  

On August 24, 2006, Dr. Mason indicated the employee would have a permanent partial disability, would no longer be able to lift 50 pound boxes over her head and could not go back to work in a grocery.  He found her able to lift only 15 pounds overhead and only 25 to 30 pounds to her waist.  He expected the employee would need vocational rehabilitation.

On September 28, 2006, Larry A. Levine, M.D., evaluated the employee for a PPI rating of her right shoulder.  He noted that the employee’s left shoulder was not yet medically stable.  He rated the employee’s right shoulder with an 11 percent whole person impairment using the AMA Guide to the Evaluation of Permanent Impairment, 5th Edition (“AMA Guides”).

Dr. Levine rated the employee’s left shoulder on November 20, 2006 using the AMA Guides at 13 percent of the whole person.  Combined with the 11 percent rating for the employee’s right shoulder, Dr. Levine gave the employee an overall rating of 23 percent based upon her bilateral shoulder impairments.

. . . .

On July 26, 2007, after the hearing, the employer provided a copy of a compensation report dated March 21, 2006, signed by Erin Havard, Senior Case Manager, Liberty Northwest Insurance Company, indicating the employee’s disability began on March 1, 2006, that TTD benefits commenced on March 4, 2006, and that the first TTD payment was made on March 16, 2006.
  Nancie Linley, branch manager for Liberty Northwest, advised the employer’s attorney that the compensation report was prepared at the end of March 2006, during the time Liberty Northwest was transitioning to a paperless electronic filing system.  Ms. Linley asserts the March 21, 2006 compensation report was filed with the Division on March 21, 2006.
  

The Division’s Workers’ Compensation System indicates the first compensation report received by the Board from insurer was filed on December 21, 2006.  This report was entered into the Workers’ Compensation System on December 21, 2006, indicating that TTD benefits commenced on March 4, 2006, and that the first TTD payment was made on March 16, 2006.  This compensation report is entered into the workers’ compensation system under the code “I-Initial Payment.”  The system notes “Late Report.”
  On January 24, 2007, a letter was sent to the employer and insurer notifying them that the compensation report filed on December 21, 2006, for TTD payment made to the employee on March 16, 2006, was filed 252 days late.  The letter states, “If you believe that the report was mailed in a timely manner, please submit a file copy together with an affidavit of mailing stating your original mailing date.  If you do not submit this material within the next 30 days, you may be required to pay a late reporting penalty of $1,000.00 after March 1st of next year.”
  

The employee missed 45 consecutive days of work on April 14, 2006.  She had missed 60 consecutive days of work as of April 29, 2006; and as of May 29, 2006, she missed 90 consecutive days of work.  

The employee testified that she contacted Liberty Northwest Insurance Company on December 17, 2007, and spoke with a staff member named “Toni” who confirmed that the insurer received the employee’s PPI rating on December 4, 2006.  The employee testified she next contacted the Division’s Juneau office and spoke with a staff member regarding the time within which her PPI benefits should be paid and was informed the employer had 21 days to pay the PPI rating.  On December 19, 2006, the employee testified she contacted Valorie Moore, the adjuster handling her case.  The employee testified that until her call, Ms. Moore was unaware that a PPI rating had been submitted.  The employee testified she notified Ms. Moore during this conversation that she did not want reemployment benefits.   

On December 20, 2006, the employee contacted the Reemployment Benefits Administrator’s (“RBA”) Designee by telephone.
  The employee testified the RBA Designee Deborah Torgerson informed her that she was eligible for reemployment benefits based upon the medical reports.  The employee testified she was notified by the RBA Designee that she must waive reemployment benefits in order to receive a job dislocation benefit and her PPI benefit it a lump sum.  The employee testified she received a form to waive reemployment benefits and receive a job dislocation benefit from the RBA Designee via facsimile on December 20, 2006.
  The employee testified she completed the form and faxed it to Liberty Northwest Insurance on December 20, 2006, and mailed it to the RBA Designee Deborah Torgerson on that same date.  The form was received in the office of the RBA on December 26, 2006.

The employer received Dr. Levine’s November 20, 2006 PPI rating on December 4, 2006, and on December 21, 2006, reclassified biweekly TTD benefits to biweekly PPI payments from November 20, 2006 and continuing.

The employee testified that she did not hear from Liberty Northwest until the end of December when she again contacted Valorie Moore.  The employee testified that on January 7 or 8, 2007, Ms. Moore reported that the insurer was experiencing a “glitch” in the system and payment for the employee’s PPI rating could not be mailed to the employee’s post office box.
  The employee testified that Ms. Moore requested a physical address for the employee.  The employee testified that on January 11, 2007, she received a check dated December 29, 2006, for PPI benefits in the sum of $38,753.10.

On January 17, 2007, one month after the employee filed the election form, RBA Designee Torgerson served the form on the employer.
  Ms. Torgerson notified Ms. Moore that if the employer received a PPI rating on the employee’s work related disability, and that rating was not in dispute, the employee should be paid the appropriate job dislocation benefit pursuant to AS 23.30.041(g)(2) within 14 days of service of the election form upon the employer.

On January 19, 2007, the employee filed two workers’ compensation claims:  one for transportation costs and a penalty on late paid transportation costs; and the second for a penalty on the lump sum PPI payment received on January 11, 2007.
  A pre-hearing conference was held on May 7, 2007.  It was confirmed that subsequent to the employee’s claim for transportation costs and a penalty on those costs, the employer paid the benefit.  With regard to the employee’s claim for a penalty on the PPI payment, Ms. Moore stated that Ms. Torgerson advised her that benefits to the employee were not due until the job dislocation benefits release was served by the Board.
  

The employee understood that the job dislocation benefit portion of the payment may not have been due until after the form was served; however, she believed the lump sum PPI was a separate issue and that it was due on or before December 25, 2006.  She noted there was not a request by either party for reemployment benefits, and a waiver was not required for a lump sum PPI to be paid.  She asserted that because the PPI was not timely paid, a 25 percent penalty was due.

Another pre-hearing conference was held on June 13, 2007 on the issue of the employee’s claim for a penalty on PPI not paid in a lump sum by December 25, 2006.  The employer asserted PPI was not due in a lump sum because the employee should have been referred out by the RBA for an eligibility evaluation after 90 days time loss.  “The chair explained that the first compensation report filed with the AWCB which indicated time loss greater than 90 days was filed on December 26, 2006; thus, the RBA had no indication time loss was ongoing.”  The employee asserted that no later than December 20, 2006, the employer knew she was not going to pursue reemployment benefits; therefore, a lump sum PPI payment was due on or before January 9, 2007.  She maintained the PPI lump sum was paid late and a 25 percent penalty is due.  The matter was set for hearing on July 26, 2007.

Valorie Moore, a senior claims consultant with Liberty Northwest Insurance Company, testified via deposition on July 19, 2007.  Ms. Moore testified that she has been a workers’ compensation adjuster for 17 years in the State of Alaska.  She testified that she was the adjuster primarily responsible for the employee’s claim.  Ms. Moore testified that as a workers’ compensation adjuster in Alaska, the employee’s case was her first experience in which an injured worker elected to receive the new job dislocation benefit that became effective in November of 2005.  She testified that it was her understanding that the Alaska Workers’ Compensation Act allows the payment of PPI benefits on a biweekly basis until the vocational retraining process is terminated.  She testified if it has been determined that an injured worker is unable to do the job at the time of injury and received a PPI rating, Liberty Northwest would begin biweekly PPI benefits if there was some question regarding the employee’s return to work.  She testified biweekly PPI benefits would be paid during the reemployment process, including the eligibility evaluation stage.  Ms. Moore testified it is her understanding that AS 23.30.041 allows the payment of biweekly PPI benefits during the employee’s involvement in the reemployment process and that this has been her practice over the course of several years.  It is also her understanding that once the reemployment benefits process terminates, any remaining PPI benefits that have not been paid are then payable to the injured worker in a lump sum, and this is the practice she has followed for the last several years.  She testified it is also her understanding that since the amendments to AS 23.30.041, that an eligibility evaluation for reemployment benefits is mandatory if an injured worker misses 90 consecutive days of work.  

In the employee’s case, Ms. Moore testified that the employee had missed more than 90 consecutive days of work by November 2006, but Liberty Northwest did not receive a referral from the RBA for an eligibility evaluation for the employee.  

We here adopt the full discussion of the evidence and case history from that decision and order by reference.  The employee’s entitlement to a penalty under AS 23.30.155, based upon an a late paid lump sum PPI benefit was an issue of first impression since the November 7, 2005 amendments to AS 23.30.041, and there had been no administrative or judicial interpretation regarding an employee’s involvement in the reemployment process pursuant to the current versions of AS 23.30.041(c) and (g).  
In our August 23, 2007 decision and order, we found that the employee was failed by the workers’ compensation system, whether it be the insurer, the reemployment benefits section and / or the data entry section of the Division.  We found the employee’s case fraught with inconsistencies, inaccuracies and growing pains based upon the amendments to AS 23.30.041, which became effective on November 7, 2005. 

We found the amendments to AS 23.30.041 require the RBA to provide each and every employee who has missed 45 consecutive days of work as a result of the injury notice of the employee’s rights under AS 23.30.041, within 14 days after the 45th day, but in the instant matter, the employee did not receive notice of her rights under AS 23.30.041.  

We found the evidence contained in the Workers’ Compensation System revealed the employer filed the first compensation report in this case on December 21, 2006; and that reliance is placed upon the timely filing of compensation reports to apprise the RBA when an employee has missed 45 consecutive work days and 90 consecutive work days.  We found that despite the insurer’s belief that a compensation report dated March 21, 2006, was not filed with the Board, and that the Division did not receive a compensation report in this case until December 21, 2006.  The Board found the insurer was provided notice on January 24, 2007, that the compensation report was filed 252 days late and, if the insurer believed the report was filed in a timely manner, was invited to provide a copy of the timely filed compensation report with an affidavit of mailing stating the original date the compensation report was sent to the Division.  We found the insurer did not respond to the Division’s January 24, 2007 letter.

We found the insurer received notice of the employee’s PPI rating on December 4, 2006, and that on December 4, 2006, the employee was not involved in the reemployment process.  

We found that involvement in the reemployment process can begin in a number of ways under 
AS 23.30.041.  After an employee has missed 60 consecutive days of work, either the employee or the employer can request an eligibility evaluation; and if an employee misses 90 consecutive days of work, without a request, the RBA must order an eligibility evaluation.  The RBA is excused from ordering an eligibility evaluation only if the parties have stipulated to the employee’s eligibility.  The Board found that although an eligibility evaluation should automatically be ordered by the RBA after the employee has missed 90 consecutive days of work, the RBA must rely on the Worker’s Compensation System’s tracking of an employee’s time loss, which is in turn dependent upon the filing of compensation reports by the insurer.

We found the statutory scheme as outlined in AS 23.30.041 was not followed in the instant matter, as after the employee missed 45 consecutive days of work, the RBA did not provide her notice of her rights as required by AS 23.30.041(c).  We found that neither the employee nor the employer requested an eligibility evaluation after the employee missed 60 consecutive days of work, as permitted under AS 23.30.041(c); and that after the employee missed 90 consecutive days of work, the RBA did not order an eligibility evaluation, as required pursuant to AS 23.30.041(c).  We found the Division and the RBA were unaware that the employee had missed 90 consecutive days of work because the insurer did not file its first compensation report until December 21, 2006.  Pursuant to AS 23.30.155(b), we found the employer should have filed the first compensation report within 28 days of March 16, 2006, the date TTD was first paid.  

We found that despite receipt of the employee’s PPI rating on December 4, 2006, the insurer did not take notice of the rating until after the employee contacted the insurer on December 19, 2006.  The Board found that as of December 4, 2006, the employee was not involved in the reemployment process and that the clock for payment of PPI benefits began ticking on December 4, 2006, and was not tolled because the insurer did not file a controversion notice, nor did the employer request an eligibility evaluation of the employee.  We find that because the employer did not file a compensation report pursuant to AS 23.30.155(b) within 28 days after the date of issuing the first payment of compensation, the Division and the RBA were shielded from knowledge that the employee had missed 90 consecutive days of work.  However, even had we found the RBA had knowledge the employee missed 90 consecutive days of work, in this case, the RBA did not abide by the statutory mandate to refer the employee for an eligibility evaluation, the employee had a right to an eligibility evaluation, and an evaluation did not occur.  
Finally, we found the RBA Designee’s insistence upon use of the election of benefits form in this case was misplaced.  We found that pursuant to AS 23.30.041(g), an employee is not required to file a statement under oath electing reemployment benefits or to accept the job dislocation benefit until after the employee receives the RBA’s notification of eligibility for benefits.  In the instant matter, an eligibility evaluation was never conducted, nor did the parties stipulate to eligibility pursuant to AS 23.30.041(c).  Despite the RBA Designee’s letter stating the parties stipulated the employee was eligible for reemployment benefits, the Board finds this was not supported by the record in the case.  The Board did not find a written stipulation, nor any indication in the record that the employee stipulated to eligibility.  Consequently, we found the employee never received notice that she was eligible for reemployment benefits.

We found under the unique circumstances of this case that the employee was not involved in the reemployment process on December 4, 2006, when the insurer received her PPI rating.  We conclude the provisions for payment of PPI benefits on a biweekly basis pursuant to 
AS 23.30.041(k) did not apply under the facts of this case and the PPI rating should have been paid in a lump sum pursuant to AS 23.30.190 and the time lines established in AS 23.30.155.  We ordered the employer to pay to the employee a penalty equal to 25 percent of the lump sum PPI payment made on January 11, 2007.

On September 7, 2007, the employer filed a petition for reconsideration.  The employer asserts the Board improperly found that the first compensation report was filed on December 21, 2006; that the Board erred by finding the employee was not involved in the reemployment process on December 4, 2007; that the Board illogically determined that the employee was not in the reemployment process for purposes of payment of biweekly PPI benefits, but was in the process for purposes of receiving a job dislocation benefit; and finally, that the Board is bound by the actions of the RBA Designee.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
The parties ask that the Board reconsider AWCB Decision No. 07-0180.  The Alaska Administrative Procedure Act at AS 44.62.540 provides, in part:


(a) The agency may order a reconsideration of all or part of the case on its own motion or on petition of a party.  To be considered by the agency, a petition for reconsideration must be filed with the agency within 15 days after delivery or mailing of the decision.  The power to order reconsideration expires 30 days after the delivery or mailing of a decision to the respondent.  If no action is taken on a petition within the time allowed for ordering reconsideration, the petition is considered denied.


(b) The case may be reconsidered by the agency on all the pertinent parts of the record and the additional evidence and argument that are permitted...

In response to the employer’s petition for reconsideration, we have examined the record of this case, as well as our decision and order.  The employer has advanced sufficient arguments supporting its position that the Board’s Final Decision and Order, AWCB Decision No. 07-0256 should be reconsidered.  

Upon review of the petition, the Board would like further input regarding the issue raised in the petition for reconsideration regarding whether the parties stipulated to the employee’s eligibility for reemployment benefits.  The Board notes that stipulations are consistently contained in a written document, which is filed with the Board.  If the parties possess such a document that was filed with the Board, we request the document be filed again, as the current Board record does not contain such a stipulation.  

The Board concludes we will benefit from additional documents and argument by the parties regarding issues raised in the employer’s petition for reconsideration.  Accordingly, we grant the employer’s petition for reconsideration, and order the parties to contact the Board to set up a prehearing within 10 days of this order for the purpose of scheduling a date for further hearing for oral argument or hearing on the written record.  


ORDER
1. The employer’s petition for reconsideration is granted pursuant to AS 44.62.540.

2. The parties are directed to request a prehearing conference for the purpose of setting an additional date for oral argument or for additional submissions to be addressed by the Board on the written record.

3. The Board requests an additional response to the employer’s petition for reconsideration from the employee.

Dated at Anchorage, Alaska on September  20, 2007.





ALASKA WORKERS' COMPENSATION BOARD






Janel Wright, Designated Chair






Patricia A. Vollendorf, Member

MODIFICATION
Within one year after the rejection of a claim, or within one year after the last payment of benefits under AS 23.30.180, 23.30.185, 23.30.190, 23.30.200, or 23.30.215, a party may ask the Board to modify this decision under AS 23.30.130 by filing a petition in accordance with 8 AAC 45.150 and 8 AAC 45.050.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of SHELLEY R. COULSON employee / respondent; v. ALASKA COMMERCIAL CO., employer; LIBERTY NORTHWEST INSURANCE CO, insurer / petitioners; Case No. 200523528; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, on September 20, 2007.






Dana Cochran, Clerk
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� AWCB Decision No. 07-0256 (August 23, 2007).


� 2/13/05 Report of Occupational Injury or Illness.  See also, 2/10/06 MRI Report, Providence Imaging Center, Radiology Consultation.


� 2/13/06 Initial Evaluation, Dr. Mason.


� 3/3/06 Operative Report, Dr. Mason.


� 4/25/06 Operative Report, Dr. Mason.


� 8/4/06 Operative Report, Dr. Mason.


� See Treatment Notes from Alaska Hand Rehabilitation and Progress Notes Frontier Physical Therapy.


� 8/24/06 Chart Note, Dr. Mason.


� 9/28/06 Permanent Partial Impairment Rating, Right Shoulder, Dr. Levine.


� 11/20/06 Permanent Partial Impairment Rating, Left Shoulder, Dr. Levine.  The Board notes an addition error in Dr. Levine’s overall rating.  He indicates 11 percent plus 13 percent is 23 percent when, in fact, it is 24 percent.


� 3/21/06 Compensation Report.


� 7/26/07 Letter to Janel L. Wright from Jeffrey D. Holloway.


� Workers’ Compensation System, Payment Screen, AWCB Case No. 200523528.


� 1/24/07 Letter to Liberty NW Insurance Corp. from Alaska Workers’ Compensation Division, Second Injury Fund.


� 12/20/06 Note to File, Deborah Torgerson.


� See 12/20/06 Fax cover sheet sent to Shelley Coulson from Debbie Torgerson, with Election Form; Received 12/20/06.


� 12//26/06 Election of Benefits Form Filed; 1/17/07 Election of Benefits Form Served.


� 12/21/06 Compensation Report.  See 7/19/07 Deposition of Valorie Moore, at 6.


� See 7/19/07 Deposition of Valorie Moore, at 14.  Ms. Moore testified that the insurer attempted to make payment to the employee on December 29, 2006 of the lump sum balance of her PPI benefits as well as payment of the $8,000 job dislocation benefit but the insurer experienced problems with its check writing system that resulted in the check not being sent.  She testified that due to a glitch in the system, many checks that were supposed to be issued that day did not get issued.


� See 1/4/07 Compensation Report.  The compensation report indicates the insurer paid biweekly PPI benefits from 11/20/06 to 12/19/06 in the sum of $1,956.90; and on 12/29/06 paid PPI benefits in a lump sum of $38,753.10, for a total of $40,710.00, representing a 23 percent impairment rating.  


� 12//26/06 Election of Benefits Form Filed; 1/17/07 Election of Benefits Form Served.


� 1/17/07 Letter to Valorie Moore from RBA Designee Deborah Torgerson.


� 1/12/07 Workers’ Compensation Claims.


� 5/7/07 Pre-Hearing Conference Summary.


� Id.


� 6/13/07 Pre-Hearing Conference Summary.
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